RESOLUTION NO. 06-2019

ARESOLUTION OF THE CITY OF WIMBERLEY, TEXAS AUTHORIZING THE
MAYOR TO SIGN A FRANCHISE AGREEMENT WITH WIMBERLEY WATER
SUPPLY CORPORATION FOR A NON-EXCLUSIVE FRANCHISE TO
CONSTRUCT, OPERATE AND MAINTAIN A RETAIL WATER UTILITY
SYSTEM WITHIN THE RIGHTS-OF-WAY OF THE CITY OF WIMBERLEY
FOR A TERM OF TEN (10) YEARS.

WHEREAS, Wimberley Water Supply Corporation (“WWSC” or “Corporation”),
operates a retail water utility system located partially in the corporate limits of the City of
Wimberley (“City”) pursuant to Certificate of Convenience and Necessity Number 10314
and wishes to continue to provide such services within the City of Wimberley; and

WHEREAS, the Corporation is a non-profit water supply corporation regulated by
state authorities with appropriate jurisdiction, including the Texas Commission on
Environmental Quality (“TCEQ”); and

WHEREAS, the City may adopt an order, act, law or resolution, not inconsistent
with state law, that is necessary for the government, interest, welfare, or good order of the
City; and

WHEREAS, the City may enter into contractual agreements with sole service
providers that are for the good government, peace or order of the City or for the trade and
commerce of the City, and that are necessary or proper for carrying out a power granted by
law to the City; and

WHEREAS, the City has exclusive control over the public grounds, highways,
streets and alleys of the City pursuant to the Texas Local Government Code; and

WHEREAS, an incorporated city or town may make a reasonable lawful charge
for the use of a city street, alley, or public way by a public utility in the course of its business
pursuant to the Texas Tax Code; and

WHEREAS, the City Council believes it in the best interest of the City to offer the
Corporation a franchise on the terms and conditions enumerated herein.

NOW THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF
THE CITY OF WIMBERLEY, TEXAS, THAT:

I. FINDNGS OF FACT

All of the above premises are herby found to be true and correct legislative and factual
findings of the City of Wimberley and are herby approved and incorporated into the body
of this Resolution as if copied in their entirety.
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IL RESOLUTION
THAT, the Mayor is authorized to sign a Franchise Agreement in the form on file

with the City Secretary granting Wimberley Water Supply Corporation a franchise to use
City right-of-way subject to the terms and conditions of the Franchise Agreement.

PASSED AND APPROVED this 2™ day of May, 2019, by a 5 (Ayes) 0 (Nays) 0
(Abstain) vote of the City Council of the City of Wimberley, Texas.

ATTEST:

Laura J. Calcotg, City Secretary
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FRANCHISE AGREEMENT

This FRANCHISE AGREEMENT dated as of thegﬂf'}lay of _ M\ Qun , 2019
(“Agreement”) by and between the CITY OF WIMBERLEY, TEXAS, ) Type A general
law municipality incorporated in Hays County, Texas (“City”’), and WIMBERLEY WATER
SUPPLY CORPORATION., a Texas Corporation, (“Grantee”) is effective on the date of the
last of the signatures by the parties to this Agreement (“Effective Date”).

RECITALS

WHEREAS, Wimberley Water Supply Corporation (“Grantee”), operates a retail water
supply system located partially in the corporate limits of the City of Wimberley (“City”) pursuant to
Certificate of Convenience and Necessity Number 10314 and wishes to continue to provide such
services within the City of Wimberley; and

WHEREAS, the Grantee is a publicly traded corporation regulated by state authorities with
appropriate jurisdiction, including the Texas Commission on Environmental Quality (“TCEQ”); and

WHEREAS, the City may adopt an order, act, law or resolution, not inconsistent with state
law, that is necessary for the government, interest, welfare, or good order of the City; and

WHEREAS, the City may adopt ordinances, rules or resolutions that are for the good
government, peace or order of the City or for the trade and commerce of the City, and that are
necessary or proper for carrying out a power granted by law to the City; and

WHEREAS, the City has exclusive control over the public grounds, highways, streets and
alleys of the City pursuant to the Texas Local Government Code; and

WHEREAS, an incorporated city or town may make a reasonable lawful charge for the use

of a city street, alley, or public way by a public utility in the course of its business pursuant to the
Texas Tax Code; and

WHERAS, the City Council approved the terms to this agreement on May 2, 2019, by
adopting Resolution No. 06-2019, and believes it in the best interest of the City to offer the Grantee
a franchise on the terms and conditions enumerated herein.
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Section 1. Definitions.

1.1. For the purposes of this Agreement, when not inconsistent with the context, words, used
in the present tense include the future tense, words in the plural include the singular, and words in
the singular include the plural, and the use of any gender shall be applicable to all genders whenever
the sense requires. The words “shall” and “will” are mandatory and the word “may” is permissive.
Words not defined in this Section 1 shall be given their common and ordinary meaning.

1.2. For the purposes of this Agreement, the following words, terms, phrases and their
derivations shall have the meaning given in this Section 1.2.

1.2.1. “City” shall mean the City of Wimberley, Texas, a municipal corporation and
a political subdivision of the State of Texas; and any area annexed thereto from time to time.
For purposes of this Franchise, any annexation shall become effective within sixty (60) days
of the City’s written notification to Grantee of the annexation.

1.2.2. “City Council” shall mean the governing body of the City of Wimberley.
1.2.3. “City Secretary” shall mean the City Secretary of the City of Wimberley.

1.2.4. “Consumer” shall mean any person or organization receiving and using retail
water service from the Grantee for his or her own appliances or equipment, whether or not
the retail water service is billed directly to him or her, or to a second party. (As an example,
in the case of a rental unit where the cost of utilities is part of the rent, the landlord is a
Customer and the tenant is a Consumer.)

1.2.5. “Customer” shall mean any person or organization billed for retail and water
service by the Grantee whether used by him or her, or by others.

1.2.6. “Effective Date” shall mean, June 1, 2019 which is the date this Franchise
shall become effective.

1.2.7. “Emergency” shall mean an occurrence with a potential to endanger personal
safety or health, or cause substantial damage to property, that calls for immediate action.

1.2.8. “Franchise” shall mean this Agreement, and all rights and obligations
established herein or as it may be amended.

1.2.9. “Grantee” shall mean Wimberley Water Supply Corporation, a corporation
authorized under Texas Water code Chapter 67 to transact business in the State of Texas, its
successors and assigns.

1.2.10. “Gross Receipts” shall mean the total amount collected by the Grantee for
retail water service provided to Consumers by the Grantee within the corporate limits of the
City. Gross Receipts shall not include charges for taxes or regulatory charges on services
furnished by the Grantee herein that are imposed directly upon any Consumer or Customer
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by the State, the City or other governmental unit and collected by the Grantee on behalf of
the governmental units (including, without limitation, Texas Limited Sales Tax), nor shall it
include any amounts refunded to Customers or Consumers.

1.2.11. “Rights-of-Way” shall mean the area on, below or above all publicly owned,
dedicated or maintained streets, avenues, easements, alleys, highways, sidewalks, bridges,
and other similar means of public access in the City.

1.2.12. “System” shall mean the system of pipes, distribution and transmission lines,
pumps and pump stations, storage facilities, equipment, treatment facilities, land, and other
appurtenances used or necessary for the provision of retail water utility service to/for
Consumers or Customers in the City, including, without limitation, those owned or used by
the Grantee.

1.2.13. “TCEQ” shall mean the Texas Commission on Environmental Quality, or its
successor agency.

1.2.14. “Uniform ROW Management Ordinance” shall mean Ordinance No. 2001-
015, titled Uniform Right-of-Way Ordinance, passed and approved by the City on May 17,
2001, and as may be subsequently amended.

Section 2. Grant of Franchise and Term.

2.1. There is hereby granted to the Grantee a non-exclusive franchise to maintain, construct,
equip, extend, replace, repair, alter and otherwise establish and operate in the City, as constituted as
of the Effective Date, or as may hereafter be constituted, works, systems, plants, collection,
distribution and transmission lines, treatment facilities and all related facilities (including those now
in service and including all parts and portions of the System) necessary or appropriate to sell,
collect, convey or otherwise conduct, serve or furnish the inhabitants of the City, and to the City,
retail water service, and the Grantee is hereby granted passage and rights-of-way in, under, along
and across the Rights-of-Way of the City and beneath the surface of same, and the right to occupy
and use in any lawful way during the term of this Franchise said Rights-of-Way as they now or
hereafter may exist, for every and any such service, use, effect, and lawful purpose as herein
mentioned; provided that all such work, activity and undertakings by the Grantee shall be subject to
the terms and provisions of this Franchise and the Uniform ROW Management Ordinance. Nothing
herein shall be construed to require or authorize Grantee to exceed any rights granted herein or by
the TCEQ, or its successor agency.

2.2. The construction, maintenance, and operation of the System and property of the Grantee
within the City shall be subject to the terms of this Franchise and all other applicable ordinances,
rules and regulations adopted by the City, including the police powers of the City to adopt and
enforce ordinances of general applicability necessary to the health, safety and welfare of the public
that are not otherwise inconsistent with the terms and conditions of this Franchise.

2.3. In exercising its operations under this Franchise, the Grantee reserves the right to use
affiliated entities or third-party contractors or subcontractors.
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2.4. The Grantee shall be allowed to operate and maintain all lines existing on the Effective
Date within City parks, greenbelts, and similar property, or then existing on land hereinafter
designated as a City park. Except in an Emergency, the Grantee shall not undertake a replacement
of such lines or install new lines within said parks, greenbelts or similar property without the
permission of the City Administrator. Such permission shall not be unreasonably withheld or
delayed.

2.5. The term of this Franchise shall be for a period of ten (10) years from the Effective
Date, unless terminated sooner pursuant to the terms herein; provided that this Franchise shall not
be or become effective unless accepted by the Grantee as stated herein. The Franchise may be
renewed in accordance with applicable law.

2.6. The Grantee shall have full authority to repair and replace pipes and facilities within any
Rights-of-Way existing on the effective date of this Ordinance and to expand and enlarge such
facilities for the purpose of providing for growth and expansion both within and outside the City,
subject to the terms of this Franchise and the Uniform ROW Management Ordinance.

2.7. This Franchise is non-exclusive, and the City retains the right and power to grant any
other person, political subdivision, firm, or corporation a franchise to use its streets, highways,
Rights-of-Ways, and City parks, greenbelts, or similar property.

2.8. Grantee shall be subject to applicable City ordinances governing rights-of-way
construction permits for conducting land disturbing activities in the public rights-of-way, including
but not limited to the Uniform ROW Management Ordinance, prior to the commencement of any
construction in the Rights-of-Way. Such permits shall be issued only in compliance with applicable
City ordinances.

~2.9. As Built Plans. Upon the Effective Date of this Franchise, Grantee shall provide,
without cost to the City a hard copy and electronic version of the existing System located within the
Rights-of-Way. Within sixty (60) days of completion of each new permitted section of Grantee’s
facilities, Grantee, shall supply the City with a complete set of “as built” plans of record for the new
permitted section in a format used in the ordinary course of business, but excluding customer
specific, proprietary or confidential information and as reasonably prescribed by City, and as
allowed by law. The City may, at its discretion, accept any reasonable alternative to as built plans
of record which provides adequate information as to the location of facilities in the Rights-of-Way.

Section 3. Use of Rights-of-Way.

3.1. The Grantee is hereby authorized, licensed and empowered to do any and all things
necessary and proper to be done and performed in executing the powers and utilizing the privileges
herein mentioned and granted by this Franchise, provided the same do not conflict with existing
water or water lines, electric power lines, telephone lines, cable television lines and other authorized
installations, and provided that all work done in said Rights-of-Way by the Grantee shall be done
with reasonable diligence, without unreasonable interference to the public or individuals, and in
compliance with any applicable City ordinances rules or regulations regarding the Rights-of-Way.

!
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In the event of unreasonable interference to the public or Rights-of-Way, such facilities shall be
moved by Grantee, temporarily or permanently, as determined by the City Administrator or his
designee upon reasonable notice. The City shall take commercially reasonable precautions to avoid
conflicting with Grantee’s facilities in such Rights-of-Way. The City shall include as a requirement
in all franchises that are granted or renewed after the Effective Date that all other franchised entities
occupying Rights-of-Way shall also take commercially reasonable precautions to avoid conflicting
with the Grantee’s facilities in such Rights-of-Way. It is not the intention of either the City or the
Grantee to create any liability, right or claim for the benefit of third parties and this Franchise is
intended and shall be construed for the sole benefit of the City and the Grantee.

3.2. The City reserves the right to lay, and permit to be laid, water, cable television, water,
telephone, electric, and other lines, cables and conduits, and to do and permit to be done any
underground or overhead work that may be necessary or proper in, across, along, over or under any
Rights-of-Ways or other public place occupied by the Grantee.

3.3. Grantee shall restore the Rights-of-Way and provide notification of any repairs and
Emergency work to the City in accordance with the Uniform ROW Management Ordinance.

Section 4. Modification and Relocation of Facilities.

If, during the period of this Franchise, the City, for a public purpose, use or convenience,
reconstructs, improves or changes any Rights-of-Way including, but not limited to, changing the
grade or alignment of the Rights-of-Way or any distribution or transmission line, or any overhead or
underground structure within the corporate limits of the City, so as to conflict with the distribution
or transmission lines, treatment facilities, equipment and appurtenances of the Grantee or the
System, the Grantee shall remove or relocate, as necessary, all of its distribution or transmission
lines, equipment, and appurtenances at the Grantee’s expense. Designated representatives of the
Grantee and the City shall develop schedules for this work. If such representatives cannot agree on
the schedules, the City, after consultation with the Grantee, shall establish a schedule which shall
accommodate the Grantee’s statutory obligation to obtain construction plan approval from the
TCEQ, if required, prior to commencing any work. Additionally, if the City’s plans require the
Grantee to relocate its facilities, the City may, to the extent possible, identify Rights-of-Way to
accommodate the Grantee’s System.

Section 5. Franchise Fee.

5.1. The Rights-of-Way to be used by the Grantee in the operation of the System within the
boundaries of the City as such boundaries exist as of the Effective Date, and as hereafter modified
from time to time, are public properties acquired and maintained by the City at expense to its
taxpayers. The Grantee will receive and obtain material benefits and operating efficiencies from this
Franchise and the Grantee’s rights to use the City Rights-of-Way. Without this Franchise, the
Grantee would be required to invest in right-of-way cost and acquisition. The City will incur
significant and material cost and expense in regulating, administering and carrying out actions
necessary to give effect to this Franchise and thus, the Grantee shall, commencing on the Effective
Date and continuing through the term of this Franchise, pay to the City of the Grantee’s Gross
Receipts for water services collected from Customers and Consumers within the corporate limits of
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the City as a franchise fee. Such franchise fee shall be based on the following percentages of the
gross receipts for water services collected from Customers and Consumers within the corporate
limits of this City for the term of the franchise agreement, and paid as provided herein, as follows,
three percent (3%) for the term of the franchise agreement.

5.2. The franchise fee shall be payable quarterly to the City and delivered to the City
Secretary, or successor in function, together with a statement indicating the derivation and
calculation of such payment. Each such quarterly payment shall be due on the fifteenth (15") day of
the month following the end of the quarterly period for which said payment is due and shall be
based upon the Gross Receipts during that same calendar year period. The statement shall be
presented in the form of generally accepted accounting procedures. At all times, the Grantee shall
cause accurate books and records of account to be maintained as are necessary to permit the
verification of the amount of such franchise fee. For purposes of verifying the amount of such fee,
the books and records of account of the Grantee shall at all reasonable times be subject to inspection
by the City and its duly authorized representatives. The Grantee shall file annually with the City
Secretary, no later than four (4) months after the end of the Grantee’s fiscal year, a statement of
revenues attributable to the operations of the Grantee within the City.

5.3. If the franchise fee payment is not paid within seven (7) days after the due state
specified herein, an interest charge shall be assessed at the rate of ten percent (10%) per year for
each day that the franchise payment is late, and payment for the interest due shall accompany the
late franchise fee payment.

5.4. The franchise fee shall be in lieu of any and all other City imposed rentals or
compensation or franchise, license, privilege, instrument, occupation, excise or revenue taxes or
fees and all other exactions or charges (except ad valorem property taxes, special assessments for
local improvements, City sales tax, and such other charges for utility services imposed uniformly
upon persons, firms or corporations then engaged in business within the City) or permits upon or
relating to the business, revenue, franchise, collection lines, installations and systems, fixtures, and
other facilities of the Grantee and all other property of the Grantee and its activities, or any part
thereof, in the City which relate to the operations of the System.

5.5. No acceptance of any franchise fee shall be construed as an accord and satisfaction that
the amount paid is in fact the correct amount, nor shall such acceptance of any payment be
construed as a release of any claim that the City may have for further additional sums payable under
this Ordinance. All amounts paid shall be subject to audit and recomputation by the City.

5.6. The period of recomputation for recovery of any franchise fee payable hereunder shall
be five (5) years from the date on which payment is due from Grantee.

Section 6. Termination of Franchise.

6.1. Either party (provided such party is not then in material breach of this Franchise) may
terminate this Franchise upon a material breach thereof by the other party (the “Breaching Party”)
by giving not less than forty-five (45) days’ prior written notice of such termination (containing
reasonable detail of the material breach) to the Breaching Party; provided, however, in the event
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that the Breaching Party shall have cured the specified material breach within the above-referenced
forty-five (45) day notice period (or, if the material breach is of a type which is not reasonably
capable of being cured within such a period, and the Breaching Party has then commenced action to
cure such breach), the above-referenced notice shall be of no further force or effect.

6.2. The Grantee may terminate this Franchise at any time upon written notice to the City in
the event the Grantee is then no longer providing service to Customers or Consumers within the
corporate limits of the City.

6.3. In the event this Franchise is terminated, easements and real property purchased and
acquired by the Grantee, and held in the name of the Grantee, shall be and remain the property of
the Grantee, according to the terms, conditions and limitations of the instruments conveying such
property and interest in property to the Grantee.

6.4. The City retains the right to terminate this Franchise upon written notification to the
Grantee, whenever in its judgment revocation is necessary to secure efficiency of public service at
reasonable rates or to assure that City property and rights-of-way are maintained in good order, the
Grantee practices any fraud upon the City, or the Grantee becomes insolvent, unable or unwilling to
pay its debts, or it is adjudged bankrupt or a receiver is appointed to it.

Section 7. Severability.

If any section, paragraph, subdivision, clause, part or provision hereof shall be adjudged
invalid, illegal or unconstitutional, the same shall not affect the validity hereof as a whole or any
part or provision other than the part or parts held invalid or unconstitutional.

Section 8. Captions and Headings.

The use of captions or headings for the various sections of this Franchise are for
convenience of parties only and do not reflect the intent of the parties. The rule of interpretation to

resolve ambiguities in a contract against the party drafting such contract shall not apply to this
Franchise.

Section 9. Open Meetings.

It is hereby officially found and determined that the meeting at which this Franchise was
approved by City Council was conducted through Resolution No. 07-2019, was open to the public,
and public notice of the time, place and purpose of said meeting was given, as required by the Open
Meetings Act, Chapter 551, Texas Government Code.

Section 10. Entire Agreement; Amendments.

This Franchise contains the entire agreement between the parties with respect to the subject
matter herein and all prior negotiations and agreements are merged herein and hereby superseded.
This Franchise may not be amended or revised except upon agreement of both parties, which
agreement shall be in writing signed by the parties after approval and formal action of the City.
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Section 11. No Waiver.

11.1. The failure of the City or the Grantee, upon one or more occasions, to exercise a right
or to require compliance or performance under this Franchise or any other applicable law shall not
be deemed to constitute a waiver of such right or a waiver or compliance or performance, unless
such right has been specifically waived in writing.

11.2. Waiver of a particular breach of this Franchise shall not be construed as a waiver of
any other breach. No provision of this Franchise shall operate as a waiver by the City or the Grantee
of any right guaranteed by the federal or state constitutions or other applicable law.

Section 12. Assignment; Transfer; Sale or Conveyance by Grantee.

12.1. The Grantee shall not assign or transfer this Franchise or any of its rights and
privileges granted hereunder to any person, without the prior written consent of the City and
approved by resolution.

12.2. This Franchise shall be binding upon and inure to the benefit of the City and the
Grantee and their respective successors and permitted assigns, and nothing express or mentioned in
this Franchise is intended or shall be construed to give any other person any legal or equitable right,
remedy or claim under or in respect of this Franchise or any provisions of this Franchise, and
conditions and provisions hereof being intended to be and being for the sole and exclusive benefit
of such persons and for the benefit of no other person.

Section 13. Notices.

13.1. Any notice, request, instruction or other document deemed by any party hereunder to
be necessary or desirable to be given to any other party shall be deemed delivered three (3) days
after deposit in the U.S. mail if such written notification is sent by registered mail or certified mail,
postage prepaid, with return receipt requested, correctly addressed as follows:

If to City: City Administrator, City of Wimberley
12111 RR12
PO Box 2027
Wimberley, Texas 78676

If to Grantee: Wimberley Water Supply Corporation
P.O. Box 10
Wimberley, TX 78676

or to the last address for notice, which the sending party has for the receiving party at the time of
mailing. Either party may change its address for notice designating the new address in a written
notice served upon the other party in the manner provided herein. Notices or other information
delivered in any other manner will be deemed delivered if and when actually received.

City of Wimberley Franchise Agreement — WIMBERLEY WATER SUPPLY
Page 8 of 12



Section 14. Force Majeure.

Each party shall be excused for failures and delays in performance of its respective
obligations under this Franchise due to any cause beyond the control and without the fault of such
party, including without limitation, any act of God, war, riot or insurrection, law or regulation,
strike, flood, fire, explosion or inability due to any of the aforementioned causes to obtain necessary
labor, materials or facilities. This provision shall not, however, release such party from using its
best efforts to avoid or remove such cause and such party shall continue performance hereunder
with the utmost dispatch whenever such causes are removed. Upon claiming any such excuse or
delay for non-performance, such party shall give prompt written notice thereof to the other party,
provided that failure to give such notice shall not in any way limit the operation of this provision.

Section 15. Findings and Declarations.

15.1 All of the “Whereas” clauses are hereby found to be true and correct legislative and
factual findings of the City of Wimberley and are hereby approved and incorporated into the body
of this Franchise as if copied in their entirety.

15.2 The City may not enter into a contract with a company for goods and services unless
the contract contains a written verification from the company that it; (i) does not boycott Israel; and
(i1) will not boycott Israel during the term of the contract. (Texas Government Code, Chapter
2270.002) by accepting this rider, Grantee hereby declares that it does not boycott Israel, and agrees
that, during the term of this agreement, will not boycott Israel as that term is defined in the Texas
Government Code, Section 808.001, as amended. Further, Grantee hereby certifies that it is not a
company identified under Texas Government Code, Section 2252.152 as a company engaged in
business with Iran, Sudan, or Foreign Terrorist Organization.

Section 16. Insurance and Bond.

16.1. The Grantee shall maintain throughout the term of the Franchise, and thereafter for a
period of not less than twelve (12) months, general liability insurance with limits not less than:

a. One Million and No/100 Dollars ($1,000,000) primary; and,

b. One Million and No/100 Dollars ($1,000,000) umbrella, or other securities as acceptable
to the City Administrator or his designee. Insurance policies and certificates must be issued
from an insurance company licensed to do business in the State of Texas and acceptable to
the City, insuring against claims for liability and damages for the benefit of the City. The
insurance shall include the City as an additional insured; however, the policy must provide
that insurers shall have no right of recovery against the City and no recourse against the City
for payment of any premiums or assessments.

16.2. The Grantee shall maintain through the term of the Franchise the requisite statutory
workers’ compensation insurance.

16.3. A copy of the insurance policy, or policies, obtained by the Grantee in compliance
with this section shall be provided to the City, and such insurance policy, along with written
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evidence of payment of required premiums, shall be filed and maintained with the City Secretary
during the term of this Franchise, and shall be changed from time to time to reflect changing
liability limits, as reasonably required by the City Council. The City shall be entitled, upon request,
and without expense, to receive copies of the policies and all endorsements thereto and may make
any reasonable requests for deletion or modification of particular terms, conditions, limitations, or
exclusions. If the City determines that a certificate of insurance is acceptable evidence for insurance
coverage, a copy of the required endorsement shall be attached to the certificate of insurance.

16.4. The policy shall contain a provision that it may not be canceled, revoked or annulled
by the insurer without giving the City ten days’ prior written notice. The Grantee shall not surrender
or release such policy without filing in lieu thereof another policy complying with the requirements
of this section.

16.5. Neither the City or any officer or employee thereof shall be liable for the financial
responsibility of any insurer, or in any manner become liable for any claim, act or omission, relating
the Grantee’s use of the public right-of-way.

16.6. The Grantee shall immediately advise the City of any significant litigation, actual or
potential, that may develop and would affect this insurance.

16.7. Grantee shall annually obtain, maintain and file with the City Secretary, a corporate
surety bond with a surety company authorized to do business in the State of Texas, and found
acceptable by the City Attorney, in the amount of Seventy-Five Thousand and No/100 Dollars
(875,000), or of the estimated amount of the value of work anticipated to be completed that year,
whichever is greater, to guarantee the restoration of the Rights-of-Way in the event Grantee leaves a
job site unfinished, incomplete, unsafe or unreasonably delays the completion of the construction.
Grantee shall provide this corporate bond within thirty (30) days of the issuance of a permit under
this Franchise but prior to commencement of construction. Should Grantee without a bond in place
leave a job site in the Rights-of-Way unfinished, incomplete, unsafe or unreasonably delays the
completion of the construction, Grantee shall pay the actual cost of restoring the Rights-of-Way,
plus any administrative fee to reimburse the City’s cost of overseeing any such restoration.

16.8. The rights reserved to the City with respect to the insurance or bond are in addition to
all other rights of the City, whether reserved by this Franchise or authorized by law; and no action,

proceeding or exercise of a right with respect to such insurance or bond shall affect any other right
the City may have.

Section 17. Indemnification and Hold Harmless.

17.1. The Grantee shall, at its sole cost and expense, indemnify, defend and hold harmless
the City, board, its agents, officers and employees, against and from any and all claims, demands,
causes of actions, suits, proceedings, damages, liabilities and judgments of every kind by or on
behalf of any person, firm, corporation or other entity, arising from or due to the Grantee’s
construction or operation of the System, or arising from any act of negligence of the Grantee, or any
of its agents, contractors, servants, employees or licensees, and from and against all costs, attorneys
fees, expenses and liability incurred in or about any such claim or proceeding brought thereon, and
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from any and all claims arising from any breach or default on the part of the Grantee to be
performed pursuant to the terms of this Franchise.

17.2. The Grantee shall, at the sole risk and expense of the Grantee, upon demand of the
City, appear in and defend any and all suits, actions, or other legal proceedings, whether judicial,
quasi-judicial, administrative, or otherwise brought or instituted or had by third persons or duly
constituted authorities, against or affecting the City, its officers, board, agents or employees arising
out of or due to the Grantee’s construction or operation of the System in the City.

17.3. The Grantee shall pay and satisfy and shall cause to be paid and satisfied any
judgment, decree, order, directive, or demand, rendered made or issued, against the Grantee, the
City, its officers, board, agents or employees, for the foregoing; and such indemnity shall exist and
continue without reference to or limitation by the amount of any policy of insurance, or other
assurance required hereunder or otherwise.

Section 18. Interpretation.

Each of the parties has been represented by legal counsel of their choosing in the negotiation
and preparation of this Franchise. Regardless of which party prepared the initial draft of this
Franchise, this Franchise shall, in the event of any dispute, however its meaning or application, be
interpreted fairly and reasonably and neither more strongly for or against any party.

Section 19. Governmental Function.

All of the lawful regulations and activities required by this Franchise are hereby declared to
be governmental for the health, safety and welfare of the general public.

ATTEST:

Houna N (a leoto,
Laura J. Calcote
City Secretary
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GRANTEE:

) RLE A\ R SUPPLY CORPORATION

(e

Pul Polhemus
President, Board of Directors

STATE OF TEXAS §

, 8
COUNTY OF _Hays §
This instrument was acknowledged before me on I\/\a.; A9 , 201 ﬁ, by

Pl Polnemos , an individual residing in __ Ha Gy4 " County, Texas
ﬁ Public SLgnature

(seal)
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