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City of Wamberley
City Hall

221 Stillwater

Wimberley Texas 78676
lYIinutes of I2egular Meeting of City Council

November 7 2013 at 600pm

City Cauncil meeting called to order at 600pm by Mayor Bob Flocke

Mayar Flocke gave the Invocation and Councilmembers led the Pledge of Allegiance to the
United States and Texas flags

Councilmembers Fresent Mayor Bob Flacke and Councilmembers Tom Talcott Mac

McCullough Steve Thurber and John White Councilmember Ivlatt Meeks was absent

Staff Present City Administrator pon Ferguson City Secretary Cara McPartland and City
Attorney Brad Young

Citizens Communications

No citizen comments were heard

L onsent Agenda

A Approval of minutes of the Regular City Council Meeting of October 17 2Q13
B Approval of minutes of the Special City Council Meeting of 4ctober 17 2413
C Approval of minutes of the Special Joint Meeting with the Planning and Zoning

Commission of October 30 2013
D Approval of the September 2013 Financial Statements of the City of Wimberley

Councilmember Thurber moved to approve Consent Agenda Items 1 A 1 B and 1 C as presented
and to apprave Consent Agenda Item 1D as revised Councilmember McCullough seconded
Motion carried on a vote of40

2 irdmiaistratm Repmrt

This item was heard after Agenda Item 3

Prior to reporting on the following items City Administrator Ferguson advised that the Citys
November sales tax check representing September sales was the largest in City history up three
percent 3 from the same period last year

Status report on The Central Wimberley Wastewater Project

City Administrator Ferguson reported on meetings of the stakeholder committee including its
progress on collection system recammendation and upcoming discussion of treatment systems
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and financing options He stated that the committee may hold an additional meeting if needed
prior to its final scheduled meeting on November 22 2413

Status report on Cypress Creek water quality issues

City Administrator Ferguson reported that after the recent flood event bacteria levels remain in
the 200range in the area af the Square He noted that flooding typically causes some elevated
levels such as those seen at Blue Hale Regional Park Jacabs Well and along Cypress Creek
locations

Status report on the designation of a truck route in the City ofWimberley

City Administrator Ferguson reported that Texas Department of Transportation TxDOT has
assigned the project for truck rolrte designation wliich is slated far completion in the near future

Status report on the operation of the Blue Hole Regional Park

City Administrator Ferguson reported on affseason regeneration of the swimming area and
increased rental activity

Status repart an the Octaber 2013 Flood in the City ofWimberley

City Administrator Ferguson reported on an extreme rainfall event that occurred on the evening
of October 30 2013 resulting in significant flooding along area creeks and rivers road closures
mandatory evacuations on portions of Cypress Creek flaoddamaged homes and use of the
Wimberley Community Center as a shelter Photographs and statistical data were provided on
the flood and comparisons were made to historical events Damages to public infrastructure
were noted including raad washouts low water crossingsbridges drainage structures debris
loads trees and parts of Blue Hole Regional Park He advised that State of Texas damage
assessment teams will be touring the area and that dumpsters will be placed in Lions Field
specifically for flood debris He reminded that any structural repair work site development or
septic systern work needs to be coordinated with the City to ensure that the proper
permitinspection procedures are followed Hays County and Wimberley FireEMS first
responders were commended for their outstanding emergency management efforts City
Administratar Ferguson provided damage estimates and timeframe far infrastructure repairs
including possible availability of flood assistance relief funds Mayor Flocke commended City
staff and Hays County officials for their assistance throughout the flood and expressed pride in
Wimberleyscommunity spirit

3 Presentation

Presentation by Hays County Precinct Three Commissioner Will Conley regarding the
recent decision of Hays County to enter into a waterreservation supply agreement with
Forestar USA Real Estate Inc Cortirnissioner Wrll Conley

This item was heard after Consent Agenda Item l
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Cornmissioner Canley distributed a handaut to Council prepared by Hays County Precinct Four
Commissioner Ray Whisenant and provided background information on Hays Countys role and
efforts to date to find regianal solutions for alternative water resources in order to achieve long
term sustainability for water utility users well owners agriculturalranch property owners and
for our natural resources He highlighted the importance ofwater resources in fastgrowing Hays
County and the need to strike a balance that protects and preserves our heritage history and
environment He noted significant reservoir depletion despite recent rainfall and reviewed the
Countys reservation of water from Lee County via a cont7actual agreement with Forestar USA
Real Estate Inc as one of multiple tools used by Hays County to help meet future water needs
Commissioner Conley detailed specific contract provisions included as measures to help protect
Hays County taxpayers He favored proactive planning as the best and most costeffective
method of ineeting water needs rather than trying to secure water resources in an emergency
situatian Referencing the aforeznentioned handout Commissioner Conley addressed cancerns
regarding any detrimental effect on Lee Countys ability ta meet the needs of its own citizens by
citing statistics on available water resources He stressed the economic importance of water to
Hays County and favored development of a longterm regional solution Discussion included

various statefederal funding opportunities for largescale water projects and rainwater
harvestingdistribution initiatives and incentives Mayor Flacke commended the Hays County
Commissioners Court for taking a proactive stance by entering inta the waterreservation supply
agreement

At this time State Representative Jason Isaac presented the Honor and Remember flag
designed as symbol ofhomage to those who have given their lives in service to our country He
asked Council to consider adoption of a resolution that would mirror the Statesrequirements
regarding display of the flag under certain circumstances Representative Isaac explained the
significance of specific flag components and all veterans present were photographed with the
flag Representative Isaac spoke briefly an the recent voter appraval of Proposition b which
creates new funding aptions to provide lowcost flexible financial assistance for water projects

4 Public giearings and Cansider Action

A Hold a public hearing and consider appraval of an ordinance approving an application for
a conditional use pernit CUP submitted by Sue Jones to allow for a secondary
residential building on a tract ofland zoned Single Family Residential2 R2located at
205 Freedom Drive Wimberley Hays County Texas and imposing certain conditions
providing for findings of fact amendment of the zoning district map repealer
sevrability effective date proper notice and meeting and providing for certain
conditions SueJnes Applrcant

City Administrator Ferguson reviewed the subject propertys location currentproposed zoning
and uses existing structures and access The applicant desires to remodel the existing detached
garage into a onebedroom guest home for relatives and friends and does not plan on making the
secondary structure available for rent He noted that the new septic system to be irlstalled for the
secondary residence would require approval ofa variance from the Citysonsite sewage facility
OSSF lot size requirements from City Council He advised that one 1 adjacent property
owner has expressed verbal support for the CUP request He stated that one 1 notified property
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owner had previously expressed verbal opposition to the CUP request based on concerns that the
secandary structure could become a short or longterm rental at some point in the future if the
conversion of the structure into a guest home is allowed at this time however that owner has not
submitted written opposition Another property owner contacted staff ta express verbal
opposition but has since advised that he is no langer opposed to t11e CUP request City
Administrator Ferguson concurred with the Planning and Zoning Commissionsunanimous vote
on October 24 2013 to recommend approval of the CUP with the conditian that the subject
structure not be inade available far rent

Mayor Flocke opened the public hearing Hearing no comments Mayor Flocke closed the public
hearing

Councilmember McCullough moved to approve the item as presented Councilmember Talcott
seconded Discussion established that the scope of the proposed remodel would not expand the
structuresfootprint or height or create any new driveway cuts Motion carried on a vote of40

B Hold a public hearing and consider approval ofan ordinance approving an application for
a conditional use permit submitted by Aaron Scott to operate a bed and breakfast facility
on a tract located at 1861 Flite Acres Wimberley Hays County Texas zoned Single
Family Residential 2R2and imposing certain conditions providing for findings of
fact amendznent af the zoning district map repealer severability effective date proper
notice and meeting and providing for certain conditions Aaron Scott Applicant

City Administrator Ferguson advised that the applicant has submitted a written request to
withdraw the subject CUP application far a bed and breakfast facility with the intent to re
submit a CUP application for a vacatian rental ta be presented to Council in November

Councilmember Thurber moved to accept the applicants request to withdraw the subject CUP
application Colmcilmember Talcott seconded Motion carried on a vote of40

C Hold a public hearing and consider approval of an ordinance of the City of Wimberley
amending Section 155 Zoning Appendix F of the Code of Wimberley designating
geographic boundaries for a particular zoning district and classification for a tract of
property located at 103 and 107 Oak Drive Wimberley Hays County Texas designating
such property froni Single Family Residential2R2 to Commercial High Impact G
3 and providing for the following delineation on zoning map severability effective
date and proper notice and meeting ChrisOddo Applicar

City Administrator Ferguson reviewed the subject propertyslocatian currentproposed zoning
and uses and existing septic system The applicant intends to purchase the subject property and
convert two 2 existing vacant homes into retailoffice space

As praperty owners within the twohundred faot notification area Mayar Flocke and
Councilmember McCullough recused themselves from the meeting at this time Mayor Protem
White assurned duties as presiding officer
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City Administrator Ferguson advised that prior to commercial use of the strtictures the applicant
will be required to provide the City with certification that the septic system is properly
funetioning and capable of serving any proposed commercial use He noted no comments have
been received on the requested zoning change He reparted that on October 24 2013 the
Planning and Zoning Commission voted 51 to recommend approval

Mayor Protem White opened the public hearing Hearing no comments Mayor Protein White
closed the public hearing

Councilmember Thurber moved to approve the item as presented Councilmember Talcott

seconded Motion canied on a vote of30

Mayor Flocke and Councilmember McCullough returned to the meeting at this time Mayor
Flocke assumed duties as presiding officer

D Hold a public hearing and cansider appraval of an ordinance of the City of Wimberley
amending Section 155 Zoning Appendix F of the Code af Wimberley designating
geographic boundaries for a particular zoning district and classification for a tract of
property located at 516 Flite Acres Raad Wimberley Hays County Texas designating
suclz property from Single Family Residential2R2to Rural Residential 1R1and
providing far the following delineation on zoning map severability effective date and
proper notice and meeting Michael Giebet Ianice MzllenaxAplicants

City Administrator Fergusan reviewed the subject propertyslocation currentproposed zoning
and uses and need for rezoning due to the recent replat of Lots81506 acres and91512
acres of the Keller Estates Subdivision which dissolved the center lot line and combined the
two tracts to from one 1 302 acre tract He stated no comments were received on the rezoning
request and noted that the Planning and Zoning Commission unanimously voted to recommend
approval af the zoning change at its October 24 2013 meeting

Mayor Flocke opened the public hearing Hearing no comments Mayor Flocke clased the public
hearing

Councilmember Thurber moved to approve the item as presented Councilmember White

seconded Motion carried on a vote of40

E Hold a public hearing and consider approval of an ordinance of the City of Wimberley
amending Section 155 Zoning Appendix F of the Code of Wimberley designating
geographic boundaries for a partieular zoning district and classification for a tract of
property located at 222 Twilight Trail Wiinberley Hays County Texas designating such
property from Commercial Low Impaet G1 to Public Facilities PF and providiilg
for the following delineation on zoning map severability effective date and proper
notice and meetingWizberleyEnegency Medical SystensInc Applicant

City Administrator Ferguson reviewed the subject propertyslocation currentproposed zoning
and uses and need for rezoning based on the proposed replat of Lots 34A and 35A of the
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Wimberley Heights Subdivision whichcissolves the center lot line and combines the two tracts
to form Lot 34R a1763 acre tract He noted that the portion of the new lot that was Lot 35A is
cunently zoned Commercial Low Impact C1while the portion of the new lot that was Lot
34A is zoned Public Facilities PF The applicant is requesting PF zoning for the entire acreage
since the intended use of the new lot will be for Wilnberley EM5operatians He noted that no
comments were received on the requested zoning change and advised that on October 24 2013
the Planning and Zoning Commissian unanimously recammended approval

Mayor Flocke opened the public hearing Hearing no comments Mayor Flocke closed the public
hearing

Councilmember Talcott moved ta approve the item as presented Councilmember White

seconded Motion carried on a vote of40

5 rdinance

Cansider approval of the first reading of an ordinance amending Title XIII General
Offenses Chapter 130 General Offenses Section 13003 Discharge of Firearms
Prohibited Exceptions of the City of WimberleysCode of Ordinances to regulate the
discharge of a bow and arrow within the city limits and providing findings of fact a
repealing clause a savings and severability clause providing for an effective date and
proper notice and meeting City Adrninistrator

Mayor Flocke spoke of complaints received in recent years regarding use of bows and arrows
within city limits and asked that staff draft an ordinance prohibiting such use He asked far

Council input on the draft ordinance and suggested discussion of 2ninimum tract size and
distance from property linesrequirements

Discussion addressed bow hunting as deer population control possible licensing of bow hunters
designatian of bow hunting areas exceptions from prohibition wildlife management foi large
acreage property owners minimum lot size requirernents enforcement issues and consistency
with Hays CountyTexas Parks Wildlife distance from structures requirements

Councilmember Thurber moved to continue this item until Councilsmeeting on November 21
2013 Councilmember White seconded Motion ca2 on a vate of40

6 Iiscussion ancD Possible Action

A Discuss and consider possible action authorizing the transfer of10000 from the City of
WimberleysGeneral Fund Balance to help fund with Hays County the design of
improvements to the intersection of Ranch Road 12 and FM 3237 amending the Fiscal
Year 2014 General Fund Budget to reflect the transfer and expenditure and authorizing
the city administrator to execute any related interlocal agreement CrtyAdninistrator

City Administrator Ferguson explained the importance of having a design in place for
improvements to the subject intersection in the event the opportunity arises in the near future to
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acquire the rightofway needed for the desired work He proposed that the City jointly fund the
design work with Hays County with the City contributing 10000 toward funding for the
26100 design project He asked that Council authorize the transfer of l0OQ0 froin the
General Fund Balance and execution of an interlocal agreement with Hays County ifrquired

Discussion addressed use of the General Fund for unbudgeted expenditures need for
improvements in accordance with the Hays County Transportation Master Plan and most
effective means ofrightofway acquisitian

Councilmember Thurber moved to approve the item as presented Councilmember McCullough
seconded Motion carried on a vate of40

B Discuss and cansider possible action regarding a request to reimburse Place Two
Couticilnlember Mac McCullough for legal costs incurred relating to his recent defense
against conflict of interest allegations Place TioCozancilmernbef Mac McCullough

Councilmeinber Talcott requested continuing consideration of this item until Councilmember
Meeks cauld be present Given City Attarney Brad Youngsavailability to attend tonights
meeting Mayor Flocke did not favor continuance Councilmember McCullough read his letter
to Council requesting reimbLirsement for legal expenses personally incurred to defend against
conflict of interest allegations Thetext o the letter is attached to thesefiitutes

Discussion addressed possible recourse against those who make false allegations
Councilmember McCulloughsstated reasons for nonrecusal on previous agenda items and lack
of sufficient evidence for conflict of interest allegations resulting in the Hays County Grand
Jurysreturn ofanobilldecision

Councilmember McCullough recused himself from the meeting at this time

City Administrator Ferguson directed Councilsattention to a resolution distributed to Council in
support of reimbursement with amount of reimbursement to be determined should Council
wish to approve Councilmember McCulloughsrequest

Discussion addressed reimbursement as serving the public interest difficulties associated with
finding candidates willing to run for public office threat of legal action to intimidate Cauncil
members individual choice of Council meinbers on recusal matters setting policy on
reimbursements for legal expenses versus casespecific findings of fact and recommended
additian of resolutian language requiring Councilmember McCulloughsreimbursement to the
City of any potential future restitution that he may receive should he seek recourse for false
allegations

Councilmember Thurber moved to approve the resolution to reimburse Councilmember
McCullough in the amount of1805800 with the abovementioned additional recommended
language Councilmember White seconded
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Mayor Flocke called for a vote as follows Councilmember White aye Councilmember
Thurber aye Councilmember Talcott aye Motion canied on a vote af30

Councilmember McCullough returned to the meeting at this time

C Discuss and consider possible action regarding a proposal that the City of Wimberley
assume maintenance of the Ranch Road 12 roadside picnic area Timberley Parks
13oard

City Administrator Ferguson stated that Texas Department of Transportation TxDOT has
fonnally notified the City it is considering closing the Rancli Road 12 roadside picnic area due ta
maintenance and funding issues TxDOT has offered the City the opportunity to maintain the
picnic area while TxDOT retains ownership of the subject property He explained
responsibilities of TxDOT and the City under the maintenance proposal He advised that on

October 17 the Parks Board recominended acceptance of the TxDOT proposal and partnership
with lacal service organizationsto help perform the required maintenance

Discussion addressed the roadside area as a community asset and gateway property recent
lack af TxDOT maintenance estimated costs to City and possible partnerships with local service
organizations

Councilmember Thurber moved to accept TxDOTsproposal and enter into a partnership
agreement with local service organizationsto perform required maintenance at the roadside
picnic area Councilmember White seconded Motion carried on a vote of40

7 City auncii Reports
Announcements

Future Agenda Items

City Administrator Ferguson reported that a Request for Proposal RFP is being drafted for
development of a downtown master plan

Cauncilmember Talcott requested that the City move expeditiously on completing a drainage
assessment

Heating no further announcements or future agenda items Mayor Flocke called the meeting
adjourned

Adjournment Council meeting adjourned at 827pm

Recorded by

r
C

Cara McPartland
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These minutes approved on the 21 of November 2013
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To Hanorable Mayor Bob Flocke
and Members of Gity Counci
City of Wimberfey
PO Box227

Wimberiey Texas 7867fi

Dear Mayor FlocEce and Nlembers of City Council

Over the last year and a half I have found mysefin the unenviable position of having to
aggressively defend myself against false alegations of conflict of interest brought
against me by a handful of unhappy citizens

The abovementioned allegafions were thoroughyinvestigated by the Texas Rangers
whose findings were presented to the Nays Caunty DistrictAtorney tn August 21st
2013 the Hays Counfy District Attomey presented the allegations to fhe Hays County
Grand Jury After reviewing evidence in the case and hearing swarn festimony fram
myself and others the Grand Jury returned aNo Bill meaning it found that the
allegations against me were not supporked by any evidence to warrant crirninaf
prosecution

As you can imagine the last twelve 12 plus months have been anecfremely difficult
tirne for me as wefl as for my wife Robin and our chidren Michele and IVfarc My family
stood by me throughout this chalenging journey and for that i am extremely grateful
Aso 1 arn very grateful to my constituents and the Wimberley community at large far
their understanding and patience during this very difficult time It has been no easy task
to carry out the responsibilifiies and duties of an elected afficial while at the same time
having to vigorously defend myself publically and privately against fhe referenced
allegations

Not just has this matter taken a to on my personal and public life it has also taken a
financial toll on my family and me l was forced into the position of having fo hire private
legal counsel to handle my defense against the false allegations made against me in the
normal course of performing my duty as an elected official That legal representation
has personally cost me18q5800

t am writing this letter to formally request the Wimberfey City Couneil consider
authorizing the full reimbursement of the abovementioned lega fees Please feel ree
to contacf ine should you desire to view the legal bills for whih t am seeking
reimbursement

t is my pasition that state law grants a city council the authority to reimburse the legal
expenses of a felow cauncil member involved in a crimina prosecution if the council
finds that the alleged criminal act vras performed in furtherance of the council members
legal duties if the council membersactions were taken in good faith if the



reimbursement will serve the public interest and not merely the council members
private interest and if the council member is found not guilty Please see theatached
briefing from my attorney relating to the city councils authority relating to the
reimbursement of legal expenses

Your timely consideration of this reimbursement request would be greatly appreciated
Please lef rne know ifi you have any questions or need additional information regarding
this matter

Sincerely

Nlac IV1cCulough
Place Two Council Member

City of Wimberley



RAY VVOOD
RAIVDALL BUCK WOOD

ATTORNEYS AT LAW MAILING AODRESS

2700 BEE CAVES ROAD Poeox 165oot

AUSTiN TEXAS 78746 AUSTIN TEXAS 787 1 65001

512 32B8877 FAX 512 328i156

Navember 5 2013

Mr Mack McCullough
1415 East Spoke HiII Drive
Wimberly Texas 7867b

Uear iVlr McCullougn

This Ietter is writ with regard to the uthority of a city to reimburse its
officials far legal fees incuxred in connection with acts undertaken in their official
capacity The courts in Texas have found that there is a discretionary power to
reimburse officials for their Iegal fees Tilllzite v EasticndCointy 22 SW3d 97
104 Tex AppEastland 1999 no petrccord City of Corsiecnazl Bczbb 290 SW
736 737 Tex Cornrnn App 1927 judgment adopted upholding use of city
funds to pay legal expenses of criminal trial against city oficer nd hoiding that
incemnification of a city afficer against liability incurred by reason of an act
done by him in the bona fide performance of his afficial duties is a municipal
function

The Attorney General hasstted thta citys governingtody is authorized
to reimburse a rnember of the city council far attorneysfees incurred in
defending against criminal charges if it relates fo an act done in the bona fide
performance of official duties and that a public interest rather than a private
interest of the individual officer is served by the expenditure Op Tex Atty
Gerz No JC0294 24Q0 This would incluefile ecisiail to pay private
attorneysfees incurred in connection with grand jury investigations of city
officials Op Tex Atty Gen No LC8912 1989 In the present matter it is
clear that the grand jury investigation related to your councii votes would
qualify for reimbursement from public funds First the votes in question were
clearly related to an issue of public importance for the city Moreaver a

deterrninatian of when council nnembers are permitted to vote on an issue is a
matter of public interest for conducting city business and not just a xnatter of
private interest fQr any partrcular council member



Mr Mac McCullough
November 5 2013

Page 2

Please do nat hesifate to contact me if you have any additional questions
on this issue

Sincerely

l 1
Randall B Wood

RBWcw


