Village of Wimberley

City Hall, 13210 Ranch Read 12, Wimberley, Texas

Minutes of Board of Adjustment Meeting
Thursday, August 11, 2005 - 6:30 p.m.

The meeting was called to order at 6:30 p.m. by Chair Barbara Vansant. Board
Members present were Jason Aldridge, Sue Johnson, Steve Gartside, Bill Cline and
Barbara Vansant. Mike Stevens was absent.

The minutes of the Board of Adjustment Meeting of June 23, 2005 were pulled for
corrections. On the first page, paragraph beginning “Dr. Harrison stated...”, a need for
correction was noted in the phrase “...to ensure the health and safety of the antennas...’
should correctly read “...to ensure the health and safety of the public...".

Sue Johnson made a motion to accept the minutes with noted corrections. Steve
Gariside seconded. Motion approved by a vote of 5 Ayes to 0 Nays.

Bill Cline raised a point of order regarding clarification of his role as an Alternate at this
meeting, as an aobserver, with no vote and no participation in discussion. Steve
Gartside, also an Alternate, had been appointed by the Mayor to serve in Mike Stevens’
absence.

Chair Vansant moved the meeting ah=zad to ltem 2 on the Agenda.

2. BA-05-021 — Applicant Herschel P. McCullough, 216 Mill Race Lane, Planning
Area E, Zoning C-1. Application has been made for an Appeal of Administrative
Decision related to the Board of ~ujustment Order for the submittal of documents to
justify the granting of a Conditional Variance from the following section of the Village of
Wimberley Antenna Facilities Ordinance Na. 2004-003, as follows:’

« Section XI1.B(2){b): Antenna Facilities shall meet the setback requirements for
accessory uses for the zoning district in which the proposed facility shall be
located, but in all events the setback requirements shall be at least 110% of the
Antenna Facilities’ heighit.

City Administrator Steve Harrisun presented the item, explaining that Herschel
McCullough was appealing the administrative decision previously made regarding denial
of a Variance from the Antenna Ordinance. He noted that there is no provision in the
Zoning Ordinance for an appeal, but recommended the Board proceed with this
application.

Jason Aldridge made a motion to accept Dr. Harrison’s recommendations and the
jurisdiction in this case. Sue Johnson seconded. Motion approved by a vote of 5 Ayes
to 0 Nays.

Chair Vansant opened the Public Hearing There were no speakers. The meeting was
then opened to comments from Mr. McCuilough.

Mr. McCullough began with a refere:ice to a letter he received on May 4, 2005, from the
City Administrator, and referred to the Conditions in the letter. Mr. McCullough
presented a letter from a professional engineer. There was discussion on whether the
letter applied to the item before the Bos-d. Mr. McCullough took the letters back and
said he had no further comment.



Dr. Harrison presented the facts regarding his decision, the actions he took, and offered
documents for the Board to peruse. Discussion followed. Mr. McCullough stated he
believed Dr. Harrison would send a summary outline of conditions to be met, but he only
received a letter of denial of the variance. Mr. McCullough also stated he felt entitled to a
phone call from Dr. Harrison, and raised questions about documentation he stated he
submitted to the City, that was not returned to him. Board members had discussion and
questions about the length of time it had taken for Mr. McCullough to come forward
about this.

Dr. Harrison spoke regarding the documents which had been submitted to the City by
Mr. McCullough, and noted that great care had been made by the staff in the care and
the copy of them, and that every document received of Mr. McCullough had been
returned to him at his request. There was more discussion about accountability, and Dr.
Harrison stressed that the burden is always on the applicant to convince the Board of the
need for a variance.

Chair Vansant closed the Public Hearing.

The Board discussed that all conditions that had to be met for this variance to be
granted, and since at least one of them was not addressed, that constituted a denial of
variance, :

Sue Johnson made a motion to deny the Appeal of Administrative Decision made by
Herschel McCullough, dated July 7, 2005. Steve Gartside seconded. Motion approved
by a vote of 4 Ayes to 0 Nays to 1 Abstain. Charli Manross abstained from the vote.

Chair Vansant moved to ltem 1 on the Agenda, a continuance from a previous hearing.
Jurisdiction had previously been determined, evidence had been heard and a public
hearing had previously been held on the item. This Public Hearing would be for further
evidence to be presented and considered in the Board's decision.

Public Hearing: Application for Variance:

1. BA-05-020 — Applicant, Herschel P. McCullough, 216 Mill Race Lane, Planning
Area E, Zoning C-1. Application has been made for variance from the following
section of the Village of Wimberley Antenna Facilities Ordinance No. 2004-003, as
follows:

s Section XIL.B(2)(b): Antenna Facilities shall meet the setback requirements for
accessory uses for the zoning district in which the proposed facility shall be
located, but in all events the setback requirements shall be at least 110% of the
Antenna Facilities’ height.

The Public Hearing was opened.

Steve Thurber spoke against the variance being granted on grounds it goes against the
Comprehensive Plan for the Village.

Bill Johnson spoke in favor of granting the variance.
The Public Hearing closed.

The applicant, Herschel McCulleugh, presented two (2) letters and some graphs to the
Board, in support of the antenna at the specified height and location.

Discussion ensued regarding ine need for the tower to be 90 feet in height, setback
requirements in the Antenna Ordinance, public safety from the possibility of the tower
falling, and the ability of the tower to be retracted in storms. The proceedings leading up



to tonight's meeting were summarized and FCC regulations regarding HAM radio
operations were discussed.

Steve Gariside made a motion that Variance #BA-05-020 be granied based on the
following:

(1) The variance is not contrary to the public interest

(2) Due to special conditions, a literal enforcement of the Ordinance would result
in unnecessary hardship; and

(3) The spirit of the Ordinance will be observed and substantial justice will be done;

With the following conditions:

(1) Mr. McCullough will provide a licensed engineer’s triennial inspection report to the
City, certifying the safety and structural integrity of the antenna, prior to the
expiration date, three (3) years from the date of issuance of the variance, and
every three years thereafter; and

(2) Antenna operation may not be at a height greater than 90 feet.

Discussion followed, and Charli Manross Called The Question, which failed by a vote of 3
Ayes to 2 Nays. Barbara Vansant and Sue Johnson voted Nay.

There was no further discussion. The Board voted on the motion on the floor by roll call vote.
Steve Gartside — Aye; Jason Aldridge — Aye; Sue Johnson — Aye; Charli Manross — Aye;
Barbara Vansant — Nay. Motion approved.

The variance was granied by a vote of 4 Ayes to 1 Nay.

Sue Johnson asked that a discussic:: of Board procedures and possible recommendations re:
amendment to the antennae ordiiiance be on a future Agenda.

Meeting adjourned at 9:05 p.m.

Respectfully submitted,

Cindy Colvert
City Secretary



ORDER
GRANTING ANTENNA ORDINANCE VARIANCE
WITH CONDITIONS

File No.: BA-05-020

Date of Hearing: August 11, 2005
Applicant(s): Herschel McCullough
Property Address: 216 Mill Race Lane

Conditions Required for a Variance (Wimberley Ordinance No. 2001-010, Section 10), No Variance
shall be pranted without first having given public notice and having held a public hearing on the variance
request in accordance with Ordinance No.2004-003, Section XILB(2)(b) and unless the Board of
Adjustment makes specific, written findings as follows:

Variance granted from the provisions of Section XIL.B{2)(b): “Antenna Facilities shall meet the setback
requirements for accessory uses for the zoning district in which the proposed facility shall be located, but in
all events the setback requirements shall be at least 110% of the Antenna Facilities” height,” based on the
following findings and special conditions:.

YES NO
1.The Variance is not contrary to public interest:
X
2. due to special conditions, a literal enforcement of the Ordinance would result in X
unnecessary hardship; and
3 .the spirit of the Ordinance will be observed and substantial justice will be done. X

Special Circumstances:

The Board of Adjustment was shown that strict application of the regulation would
prohibit or have the effect of prohibiting personal wireless services as defined by

federal law, or unreasonably fail to accommodate amateur radio communications.




Additional Findings:
The Board of Adjustment has imposed conditions on the granting of this Variance.

Conditions for Variance:

The applicant must meet each and every one of the specified conditions or this Variance
shall automatically expire. Applicant shall demonstrate to the satisfaction of the City

Administrator compliance with the following conditions:

1. Applicant shall obtain triennial (every 3 years) inspections of the antenna by a
structural engineer certifying the structural integrity of the antenna and provide copies of
the inspection to the City Administrator. Such certification must be received by the City
Administrator on or before the expiration of 3 years from the date of this Variance and on
or before the triennial anniversary date thereafter. Failure to provide the certification to
the City Administrator in accordance with this requirement shall cause this Variance to

immediately expire.

2. Antenna operation may not be at a height greater than 90 feet.

Board Action: Grant___ Deny _  Grant with Conditions: XXX

PASSED AND APPROVED this 11th day of August, 2005, by the Board of Adjustment

of the Village of Wimberley, Texas, by a vote of 4 (Ayes) 1 (Nays) 0 (Abstain)

VILLAGE OF WIMBERLEY
Board of Adjuspment

By:
Barbdra Vansant, Chair
ATTEST:

&0 cor o ~C. %@W bk

y Colvert, City Secretary



Public Sign-In (SPEAKERS ONLY)

Village of Wimberley, Texas
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Public Hearing Speakers Policy: Speakers must sign in prior to the beginning of the meeting.
Speakers who wish to address a specific agenda item will be recognized when that item comes up on the agenda,
provided they have signed in prior to the beginning of the meeting and indicated the item to be addressed.
Fach speaker will be Iimited to three (3) minutes.
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Vill'age‘ of Wimberley DENIED

City Hall, 13210 Ranch Road 12, Wimberley, Texas

Minutes of Board of Adjustment Meeting
Thursday, August 11, 2005 - 6:30 p.m.

The meeting was called to order at 6:30 p.m. by Chair Barbara Vansant. Board
Members present were Jason Aldridge, Sue Johnson, Steve Gartside, Bill Cline and
Barbara Vansant. Mike Stevens was absent.

The minutes of the Board of Adjustment Meeting of June 23, 2005 were pulled for
corrections. On the first page, paragraph beginning “Dr. Harrison stated...”, a need for
correction was noted in the phrase “...to ensure the health and safety of the antennas...”
should correctly read “...to ensure the health and safety of the public...”.

Sue Johnson made a motion to éccept the minutes with noted corrections, Steve
Gartside seconded. Motion approved by a vote of 5 Ayes to 0 Nays.

Bill Cline raised a point of order regarding clarification of his role as an Alternate at this
meeting, as an observer, with no vote and no participation in discussion. Steve
Gartside, also an Alternate, had been appointed by the Mayor to serve in Mike Stevens'
absence.

Chair Vansant moved the meeting ahzad to ltem 2 on the Agenda.

2. BA-05-021 — Applicant Herschel P. McCullough, 216 Mill Race Lane, Planning
Area E, Zoning C-1. Application has been made for an Appeal of Administrative
Decision related to the Board of Zdjustment Order for the submittal of documents to
justify the granting of a Conditional Variance from the foliowing section of the Village of
Wimberley Antenna Facilities Ordinance No. 2004-003, as follows:’

» Section XII.B(2)(b): Antenna Facilities shall meet the setback requirements for
accessory uses for the zoning district in which the proposed facility shall be
located, but in all events ‘he setback requirements shall be at least 110% of the
Antenna Facilities' height.

City Administrator Steve Harrison presented the item, explaining that Herschel
McCuliough was appealing the administrative decision previously made regarding denial
of a Variance from the Antenna Ordinance. He noted that there is no provision in the
Zoning Ordinance for an appeal, but recommended the Board proceed with this
application.

Jason Aldridge made a motion to accept Dr. Harrison’s recommendations and the
jurisdiction in this case. Sue Johnson seconded. Motion approved by a vote of 5 Ayes
to 0 Nays.

Chair Vansant opened the Public Hearing There were no speakers. The meeting was
then opened to comments from Mr. MeCuilough.

Mr. McCullough began with a refere:ice to a ietter he received on May 4, 2005, from the
City Administrator, and referred to the Conditions in the letter. Mr. McCullough
presented a letter from a professional enzineer. There was discussion on whether the
letter applied to the item before the Bosrd. Mr. McCullough took the letters back and
said he had no further comment.


 


Dr. Harrison presented the facts regarding his decision, the actions he took, and offered
documents for the Board to peruse. Discussion followed. Mr. McCullough stated he
believed Dr. Harrison would send a summary outline of conditions to be met, but he only
received a letter of denial of the variance. Mr. McCullough also stated he felt entitled to a
phone call from Dr. Harrison, and raised questions about documentation he stated he
submitted to the City, that was not returned to him. Board members had discussion and
questions about the length of time it had taken for Mr. McCullough to come forward
about this.

Dr. Harrison spoke regarding the documents which had been submitted to the City by
Mr. McCullough, and noted that great care had been made by the staff in the care and
the copy of them, and that every document received of Mr. McCullough had been
returned to him at his request. There was more discussion about accountability, and Dr.
Harrison stressed that the burden is always on the applicant to convince the Board of the
need for a variance.

Chair Vansant closed the Public Hearing.

The Board discussed that all conditions that had to be met for this variance to be
granted, and since at least one of them was not addressed, that constituted a denial of
variance.

Sue Johnson made a motion fo deny the Appeal of Administrative Decision made by
Herschel McCuliough, dated July 7, 2005. Steve Gartside seconded. Motion approved
by a vote of 4 Ayes to 0 Nays to 1 Abstain. Charli Manross abstained from the vote.

Chair Vansant moved fo Item 1 on the Agenda, a continuance from a previous hearing.
Jurisdiction had previously been determined, evidence had been heard and a public
hearing had previously been held on the item. This Public Hearing would be for further
evidence to be presented and considered in the Board's decision.

Public Hearing: Application for Variance:

1. BA-05-020 - Applicant, Herschel P. McCuilough, 216 Mill Race Lane, Planning
Area E, Zoning C-1. Application has been made for variance from the following
section of the Village of Wimberley Antenna Facilities Ordinance No. 2004-003, as
follows: :

» Section XIi.B(2)(b): Antenna Facilities shaill meet the setback requirements for
accessory uses for the zoning district in which the proposed facility shall be
located, but in all events the setback requirements shall be at least 110% of the
Antenna Facilities’ height.

The Public Hearing was opened.

Steve Thurber spoke against the variance being granted on grounds it goes against the
Comprehensive Plan for the Village.

Bill Johnson spoke in favor of granting the variance.
The Public Hearing closed.

The applicant, Herschel McCullough, presented two (2) letters and some graphs to the
Board, in support of the antenna at the specified height and location.

Discussion ensued regarding the need for the tower to be 90 feet in height, setback
requirements in the Antenna Ordinance, public safety from the possibility of the tower
falling, and the ability of the tower to be retracted in storms. The proceedings leading up



to tonight's meeting were summarized and FCC regulations regarding HAM radio
operations were discussed.

Steve Gartside made a motion that Variance #BA-05-020 be granted based on the
following:

{1} The variance is not contrary to the public interest

(2) Due to special conditions, a literal enforcement of the Ordinance would result
in unnecessary hardship; and

(3) The spirit of the Ordinance will be observed and substantial justice will be done;

With the following conditions:

(1) Mr. McCullough will provide a licensed engineer's triennial inspection report to the
City, certifying the safety and structural integrity of the antenna, prior to the
expiration date, three (3) years from the date of issuance of the variance, and °
every three years thereafter; and

(2) Antenna operation may not be at a height greater than 90 fest.

Discussion followed, and Charli Manross Called The Question, which failed by a vote of 3
Ayes to 2 Nays. Barbara Vansant and Sue Johnson voted Nay.

There was no further discussion. The Board voted on the motion on the floor by roll call vote.
Steve Gartside — Aye; Jason Aldridge — Aye; Sue Johnson — Aye; Charli Manross — Aye;
Barbara Vansant — Nay. Motion approved.

The variance was granted by a vote of 4 Ayes to 1 Nay.

Sue Johnson asked that a discussics: of Board procedures and possible recommendations re:
amendment to the antennae ordirance be on a future Agenda.

Meeting adjourned at 9:05 p.m.

Respectfully submitted,

Cindy Colvert
City Secretary



Glacier rageiorl

From: Mac McCullough )
:08:09

To: R.’ickev Wright; Steve Harrison
Cc: Matt Manis; John Graddy; Carroll Czichos; Barbara Vansant; Marilee Wood
Subject: March 31st. Variance revocation: File No.: BA-05-019

Gentlemen: other readers, | would like to formally appeal the decision that was rendered in
the letter | received from the Village of Wimberley, dated May 4th. postmarked May 6th. and
sent via registered mail to me here at my home in Wimberley.. That | received official US
Postal Service notices and signed for on May 10/11 2005. [ Note: | received 2 notices one on
each date ]

As expressly allowed by the BoA section 10.7 VoW Zoning Ordnance including all
Amendments and adopted Jan. 16th, 2003 | am appealing this decision within the 60 day
allowed appeal period. see: 10.7 C Procedure for Appeal of the ordnance.

] think and would be willing to have a pre hearing meeting, and be sure of the issues that need
resolving and / or additional clarification or understanding.

thank you
Herschel P. McCullough

Located 46 miles due North of the Alamo, and 121 miles due South of the Western White House. see my
website at www.collinsandharrisradios.com

7/7/2005



Village of Wimberley

13210 Ranch Road 12, P.Q. Box 2027, Wimberley, Texas, 78676
Phone: (512} 847-0025 E-mail: village@wimberley-oe.com Web: vil. Wimberley.rx.us

Steve Klepfer, Mayor, Carroll Czichos, Mayor Pra Tem
Council Members — John Graddy, Matt Manis,, Marilee Woad, Curt Busk
Stephen J. Hamison, City Administrator

Date: Aupust 5, 2005

TO: Board of Adjustment Members

FROM: City Administrato%(/

RE: Appeal of Administrative Decision (BA -05-021)

Applicant, Herschel P. McCullough, has filed for an Appeal of an Administrative Decision.
Mr. McCullough has filed under the provisions outlined in the Zoning Ordinance Section 10.7
(Attached). While his appeal is relating to a decision made in relation to a Board of
Adjustment Order for a contingent variance from the Antenna Ordinance (not the Zoning
Ordinance), the Village’s legal counsel believes it would be prudent to allow this appeal to be
heard under these provisions.

On 3/31/05, the Board of Adjustment issued an Order Granting Antenna Variance with
Conditions (Attached). That order mandated ** The applicant must meet each and every one of
the following conditions on or before the dates specified below or this Variance will
automatically expire. Applicant shall demonstrate to the satisfaction of the City Administrator
compliance with the following conditions:” The attached Order provides the specifics of
conditions as required by the Board of Adjustment including the requirement that all
documents should be provided no later than 21 days from March 31, 2001. That made the
deadline for submittal April 21, 2005.

Mr. McCullough submitted a folder of documents to the City Hall on April 20, 2005. Upon
thorough review of the documents submitted it was determined that the applicant had failed to
meet the requirements as outlined in the Board of Adjustment Order. Subsequently, on May
4, 2005 T 1s5ued a letter to Mr. McCullough advising him of that fact and outlining the factual
basis for this decision. I further advised him “Therefore, since you have failed to comply with
two of the conditions, and only partially complied with the fourth condition, the Variance is
NOT granted.” (Copy of letter dated May 4, 2005 attached).

I will have a copy of all of the documents provided by the applicant available at the Board
meeting so you may determine whether you concur with this Administrative decision.

Attachments:
1. Zoning Ordinance Section 10.7



2. Board of Adjustment Order, dated March 31, 2005
3. Village of Wimberley Letter, dated May 4, 2005



10.3. MEETINGS

Meetings of the Board of Adjustment shall be held at the call of the Chair and at such other times
as the Board may determine. All meetings of the Board shall be open to the public. Closed
meetings (i.e., executive session) shall be permitted as authorized by law. Four (4) members of
the Board shall constitute a quorum for the conduct of business. All cases to be heard by the
Board will always be heard by at least seventy-five percent (75%) of the members, which
constitutes four (4) members. ‘

104, AUTHORITY OF BOARD

The Board of Adjustment shall have the authority, subject to the standards established in Sections
211.008 through 211.011 of the Texas Local Government Code and those established herein, to
exercise powers and to perform duties inciuding the following:

A, Hear and decide an appeal that alleges error in an order, requirement, decision or
determination made by an administrative official in the enforcement of this Ordinance
and other Village ordinances granting appellate jurisdiction to the Board.

B. Authorize in specific cases a variance (see Section 10.6) from the terms of this Ordinance
if the varianee is not contrary to the public interest and, due to special conditions, a literal
enforcement of the Ordinance would result in unnecessary hardship, and so that the spirit
of this Ordinance is observed and substantial justice is done.

C. In exercising its anthority under Subsection 10.4.A above, the Board may reverse or
affirm, in whole or in part, or modify the administrative official's order, requirement,
decision or determinalion from which an appeal is taken and make the correct order,
requirement, decision or determination, and for that purpose the Board has the same
authority as the administrative official.

D. The concurring vote of a majority + I {super majority) of the Board is necessary to:
1. Reverse an order, requirement, decision or determination of an administrative
official;
2. Decide in favor of an applicant on a matter on which the Board is required to

review by ordinance; or
3 Authorize a variance from the strict and literal terms of this Zoning Ordinance.

10.5. LIMITATIONS ON AUTHORITY OF BOARD

A. The Board may not grant a variance authorizing a use other than those permitied in the
district for which the variance is sought, except as provided in Section 10.6. Generally,
the Board is not aunthorized to grant use variances.

B. The Board shall have no power to grant or modify Conditional Use Permits authorized
under these regulations.

Village of Wimberley Zoning Ordinance 21
Including All Amendments and Adopred Jan. 16, 2003



The Board shall have nio power to grant a zoning amendment. In the event that a request
for a zoning amendment is pending before the Planning and Zoning Commission or the
City Council, the Board shall neither hear nor grant any variances with respect to the
subject property until final disposition of the zoning amendment.

The Board shall not grant a variance for any parcel of property or portion thereof upon
which a site plan, preliminary plat or final plat, where required, is pending on the agenda
of the Planning and Zoning Comrnission and, where applicable, by the City Council. All
administrative remedies available to the applicant shall have been exhausted prior to
hearing by the Board of Adjustment.

10.6. VARIANCES

Al

A variance is the relief from strict application of any term or provision of this ordinance
when such strict application would cause an undue hardship. The hardship must be due
to the nature of the land or tract of land, and cannot be economic in nature. Under no
circumstances can a variance be issued to allow any use other than those set forth in the
zoning district in question.

The Board of Adjustment may authorize a variance from these regulations when, in its
opinion, undue hardship will result from requiring strict compliance. In granting a
variance, the Board shall prescribe only conditions that it deems necessary for or
desirable to the public interest. In making the findings herein below required, the Board
shall take into account the following:

1. The nature of the proposed use of the land involved;
2. Any existing uses of land in the vicinity;
3 The number of personé who will reside or work within the proposed use; and

4. The probable effect such variance will have upon traffic conditions and upon the
public health, safety, convenience and welfare of the community.

Conditions Required for Variance - No variance shail be granted without first having
given public notice and having held a public hearing on the variance request in
accordance with Section 10.8 of this Ordinance and unless the BA makes specific,
written findings as follows:

1. That there are special circumslances or conditions affecting the land involved
such that the strict application of the provisions of this Ordinance would deprive
the applicant of the reasonable use of his/her land; and

2. That the variance is necessary for the preservation and enjoyment of a substantial
property right of the applicant; and

3. That the granting of the variance will not be detrimental to the public health,
safety or welfare, or injurious to other property within the area; and

Village of Wimberley Zoning Ordinance 22
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4, That the granting of the variance will not have the effect of preventing the
orderly use of other land within the area in accordance with the provisions of this
Ordinance.

5. That the land involved is otherwise in compliance with other applicable Village
regulations, specifically including but not lmited to the following:
environmental, fencing, landscaping, lighting and signs.

Such findings of the BA, together with the specific facts upon which such findings are
based, shall be incorporated into the official minutes of the BA meeting at which such
variance is granted. Variances may be granted only when in harmony with the general
purpose and intent of this Ordinance so that the public health, safety and welfare may be
secured and substantial justice be done.

D. Findings of Undue Hardship - In order to grant a variance, the Board must make written
findings that an undue hardship exisis, using the following criteria:

1, That literal enforcement of the controls will create an unnecessary hardship or
practical difficulty in the development of the affected property; and

2. That the situation causing the hardship or difficulty is neither self-imposed nor
generally affecting all or most properties in the same zoning district; and

3. That the relief sought will not injure the permitted use of adjacent conforming
property; and

4. That the granting of a variance will be in harmony with the spirit and purpose of
these regulations.

E. A variance shall not be granted to relieve a self-created or personal hardship, nor shall it
be based solely upon economic gain or loss, nor shall it permit any person the privilege in
developing a parcel of land not permitted by this Ordinance to other parcels of land in the
particular zoning district. No variance may be granted which results in undue hardship
upon another parcel of land.

F. The applicant bears the burden of proof in establishing the facts justifying a variance.
G. A building permit shall be applied for (if required) and construction initiated within one
(1) year of the issnance of a variance. If this condition is not mel, the variance shall

expire automatically unless extended by the BA. No development right (if any) shall vest
in an expired variance.

10.7. APPEALS TO THE BOARD OF ADJUSTMENT

A. Authority - In addition to the authorization of variances from the terms of this
Ordinance, the BA shall have the authority to hear and decide an appeal that alleges error
in an order, requirement, decision or determination made by an administrative official in
the enforcement of this Ordinance. The BA may reverse or affirm, in whole or in part, or
may modify the administrative official's order, requirement, decision or determination

Village of Wimberley Zoning Ordinance 23
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from which an appeal is taken and make the correct order, requirement, decision or
determination, and for that purpose, the BA has the same authority as the administrative
official. The BA may also hear and decide other matters anthorized by the Subdivision
Ordinance and other Ordinances regarding land use regulations.

B. Who May Appeal - Any of the following persons may appeal to the BA a decision made
by an administrative official:

1. A person directly aggrieved by the decision; or
2. Any officer, department, board or office of the municipality affected by the
decision.

C. Procedure for Appeal - The appellant must file with the BA and the administrative
official from whom the appeal is taken a written notice of appeal specifying the grounds
for the appeal. The appeal must be filed within sixty (60} days after the decision has been
rendered. Upon receiving the notice, the official from whom the appeal is taken shall
immediately transmit to the BA all papers constituting the record of action that is
appealed. An appeal stays all proceedings in furtherance of the action that is appealed
unless the official from whom the appeal is taken certifies in writing to the BA facts
supporting the official's opinion that a stay would cause imminent peril to life or
property. In that case, the proceedings may be stayed only by a restraining order granted
by the BA or a court of record on application, after notice to the official, if due cause is
shown. The appealing party may appear at the appeal hearing in person or by agent or
attorney. The Board shall decide the appeal within four (4) weeks after a public hearing
is concluded, after which time the request shall be deemed antomatically approved if no
formal action is taken. The Board may reverse or affirm, in whole or in part, or modify
the administrative official's order, requirement, decision or determination from which an
appeal is taken, and make the correct order, requirement, decision or determination.

10.8. PROCEDURIS

A, Application and Fee - An application for a variance by the Board of Adjustment shall be
made in writing using forms prescribed by the BA, and shall be accompanied by an
application fee (as set forth in Appendix C), a site plan and/or additicnal information as
may be requested in order to properly review the application. Such information may
include, but is not limited io, plat plans, site building plans, photographs, topographic
contour maps, and/or other similar documents.

B. Review and Report by the Viliage - The Mayor or the Mayor’s designee, shall visit the
site where the proposed variance will apply and the surrounding area, and shall report
his/her findings to the BA.

C. Notice and Public Hearing - The Board of Adjustment shall hold a public hearing for
consideration of the variance request no later than forty-five (45) days after the date the
application for action, or an appeal, is filed. Notice of the public hearing shall be
provided to all property owners within two hundred feet (200" of the affected property at
least ten (10) days prior to the public hearing, and also published in the official local
newspaper at least ten (10) days prior to the public hearing.
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D. Action by the BA - The BA shall not grant a variance unless it finds, based upon
compelling evidence, that each of the conditions in Section 10.6 has been established.
The BA may impose such conditions, limitations and safeguards as it deems appropriate
upon the granting of any variance. Violation of any such condition, limitation or
safeguard shall constitute a violation of this Ordinance.

10.9. FINALITY OF DECISIONS; JUDICIAL REVILW

All decisions of the BA are final and binding. However, any person aggrieved by a decision of
the BA may present a verified petition to a court of record which states that the decision of the
BA is illegal, in whole or in part, and specifying the grounds of the illegality. Such petition must
be presented within ten (10) days after the date the decision is filed in the Director's office.
Subject to the provisions of Chapter 211.011 of the Texas Local Government Code, only a court
of record may reverse, affirm or modify a decision of the BA.

Village of Wimberley Zoning Ordinance 25
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ORDER
GRANTING ANTENNA ORDINANCE VARIANCE
WITH CONDITIONS

File No.: BA-05-019

Date of Hearing: March 31, 2005
Applicant(s): Herschel McCullough
Property Address: 216 Mill Race Lane

Conditions Required for a Variance (Wimberley Ordinance No. 2001-010, Section 10). No Varance
shall be granted without first having given public notice and having held a public hearing on the variance
request in accordance with Ordinance No.2004-003, Section XILB(2)(b) and unless the Board of
Adjustment makes specific, written findings as follows:

Variance granted from the provisions of Section XILB(2)(b): “Antenna Facilities shall meet the setback
requirements for accessory used for the zoning district in which the proposed facility shall be located, but

in all events the setback requirements shall be at least 110% of the Antenna Facilities’ height,” based on the

following findings and special conditions:.

YES NO
1.The Variance is not contrary to public interest:
X
2. due to special conditions, a literal enforcement of the Ordinance would result in X
unnecessary hardship; and
3 .the spirit of the Ordinance will be observed and substantial justice will be done. X

Special Circumstances:

The Board of Adjustment was shown that strict application of the regulation would
prohibit or have the effect of prohibiting personal wireless services as defined by federal

law, or unreasonably fail to accommodate amateur radio communications.

Additional Findings:

However, the Board of Adjustment found that the antenna shouid have been constructed
only after the applicant applied for and received a building permit. Had the applicant

L]



complied with the building permit requirements, the antenna’s potential impact on the
adjoining landowners could have been better mitigated and the Village would have been
able to verify that the construction of the antenna was in accordance with the Village’s
Ordinances. For this reason, the Board of Adjustment has imposed conditions on the

granting of this Variance.

Conditions for Variance:

The applicant must meet each and every one of the following conditions on or before the
dates specified below or this Varance shall automatically expire. Applicant shall
demonstrate to the satisfaction of the City Administrator compliance with the following

conditions:

1. Applicant shall demonstrate that the ninety (90) foot height of the antenna is the
height necessary to communicate anywhere in the world 90% of the time.

2. Applicant shall apply for and obtain a Building Permit for the constructed antenna.

3. Applicant shall obtain triennial (every 3 years) inspections of the antenna by a
structural engineer certifying the structural integrity of the antenna and provide copies of
the inspection to the City Administrator. Such certification must be received by the City
Administrator on or before the expiration of 3 years from the date of this Variance and on
or before the triennial anniversary date thereafier. Failure to provide the certification to
the City Administrator in accordance with this requirement shall cause this Variance to
immediately expire.

4. Documentation that construction standards of the antenna exceeds manufacturer
recommendations in mass and depth of foundation.

5. Conditions numbers 1, 2, and 4 stated above must be completed on or before the
expiration of twenty-one (21) days from March 31, 2005; the date of the Variance
Hearing,

Board Action: Grant Deny Grant with Conditions: XXX

PASSED AND APPROVED this 31st day of March, 2005, by the Board of Adjustment
of the Village of Wimberley, Texas, by a vote of 5 (Ayes) 0 (Nays) 0 (Abstain)



VILLAGE OF WIMBERLEY
Board of Adjustment

By: jﬁaﬂﬁﬂ«w@/

Susan Thurber, Chair
ATTEST:

-
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Cindy ﬁa‘, City ecretary N
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Dear Mr. McCullough: 3S:Form:

On March 31, 2005, the Board of Adjustment granted you a conditional variance for your previously
constructed antenna. A copy of the Order granting the variance and listing the conditions is
attached. The Board of Adjusiment ordered you to submit, within twenty-one (21) days,
documentation {o satisfy the above conditions. The 21 days expired on April 21, 2005. On April 20,
2005, you submitted a packet of information to the Village.

Thorough review of the documents submitted demonstrates that you failed to satisfy several of the
conditions required by the Board of Adjustment for issuance of the variance.

Condition No. 1: Demonstration by Applicant to City Administration that the ninety (90) foot height is
necessary to communicaie anywhere in the world 90% of the time. No documentation was
submitted relative to this condition.

Condition No. 2: Documentation you submitted for consideration of a building permit has been
submitted to the Viilage’s building plan reviewer. This also required a payment of building permit
fees, including plan review and any required inspection. No fees have been paid for this project.

Condition No. 3: Requires triennial structural inspections. This item would have been complied with
in the future.

Condition No. 4: Requires “"documentation that construction exceeds manufacturer
recommendations in mass and depth of foundation.” Thorough review of the documents submitted
by you demonstrates that you failed to submit the required documentation.

Therefore, since you have failed to comply with two of the conditions, and only partially complied with
the fourth condition, the variance is NOT granted.

The antenna facility at 216 Mill Race Lane is in violation of Ordinance 2004-003 and must be
removed immediately.

Sincerely, =




Village of Wimberley

P.O. Box 2027, Wimberley, Texas, 78676

Phone: (512) 847-0025 - Fax: (240) 359-0508 - E-Mail: village@wimberley-to.com
Stephen ]. Klepfer, Mayor; Carolyn Nichols Mayor Pro Tem
Council Members- Carroll Czichos, John Gmddy, Matt Manis, Marilee Wood
Stephien J. Harrison, City Administrator

July 22, 2005

Re: Application for Variance BA-05-021 - 216 Mill Race Lane, Wimberley, TX
Dear Property Owner:

This notice is sent to you because you own the above referenced property, or your property is located
within 200 feet of this property, as required by State Law and the Village of Wimberley Ordinances.

Application has been made for an Appeal of an Adminisirative Decision related to the Board of
Adjustment Order for the submittal of documents to justify the granting of a conditional variance
from the following section of the Village of Wimberley Antenna Facilities Ordinance No. 2004-003,

as follows:

e Section XIL.B(2)(b): Antenna Facilities shall meet the setback requirements for accessory
uses for the zoning district in which the proposed facility shall be located, but in all events
the setback requirements shall be at least 110% of the Antenna Facilities’ height;

The above Appeal will be heard before the Village of Wimberley Board of Adjustment at the Village
of Wimberley City Hall, 13210 Ranch Road 12, Wimberley,Texas on August 11, 2005, at 6:30 p.m.

Since this Appeal may directly affect you, you are encouraged to participate in the processing of this
request. Comments from the public will be heard at the public hearing, or you may submit them in
writing to City Hall.

Very truly yours,

VILLAGE OF WIMBERLEY

AAAAD B
, City Administrator
o8
5

L&
N v




Variance Request: 216 Mill Race Lane

OWNER: Herschel. P. McCullough
216 Mill Race Lane
Wimberley, TX 78676

200 FOOT PROPERTY OWNERS:

Cedar Stump LP
602 Sabino Ranch
Wimberley, TX 78676

Merry Gibson
310 Mill Race Liane
Wimberley, TX 78676

Mary Kay McQuigg
P.O. Box 173
Hereford, TX 79045

Bryan Jamail
151 8. First Street
Austin, TX 78704

Malcolm Harris
210 Mill Race Lane
Wimberley, TX 78676

William & Nancy Wilcox
5006 Santiago Cft.
Sierra Vista, AZ 85635

Norman & Patricia Weaver
408 Toby Lane
Jacksonville, TX 75766

Roy Mitchell
1247 Hopkins Terrace
Atlanta, GA 30324

Jim & Judy Thompson
P.O. Box 2345
Wimberley, TX 78676

Scott Sypult-
1747 es Street
SarFranci €o, CA 94109

Kathryn Phelps
551 Miil Race Lane
Wimberley, TX 78676



NOTICE OF APPEAL OF AN
ADMINISTRATIVE
DECISION REGARDING A
VARIANCE REQUEST
FROM THE ANTENNA
FACILITIES
ORDINANCE NO. 2004-003

Notice is hereby given that the Village
of Wimberley Board of Adjustment will
hold a public hearing to consider an
appeal of an administrative decision
related to the granting of a conditional
variance from the Antenna Facilities
Ordinance No, 2004-003, Such hearing
will be held on August 11, 2005, at 6:30
p.m. at the Village of Wimberley City
Hall, 13210 Ranch Road 12,
Wimberley, TX. The appeal to be
considered is: BA-05-021—216 Mill
Race Lane, Wimberley, TX. Applicant
requests that the Board review a
decision about whether he had
submitted required documents as
outlined in an Order by the Board of
Adjustment, related to:

e Section XILB(2)(b): Antenna
Facilities shall meet the setback
requirements for accessory uses for
the zoning district in which the
proposed facility shall be located, but
in all events the setback requirements
shall be at least 110% of the Antenna
Facilities’ height;

Comiments from any member of the

public will be heard by the Board of

Adjustment at the public hearing.

Additional information concerning the

proposed variances is available at the

Village of Wimberley City Hall, 13210

Ranch Road 12, Wimberley, TX.

78676.



