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RESOLUTIONARESOLUTIONOFTHECITYOFWIMBERLEYTEXASESTABLISHINGATEMPORARYPOLICYONTHEINITIALZONINGANDREZONINGOFREALPROPERTYWITHINTHECTTYLIlVIIT5WHEREASshortlyafterincorporationtheCityofWimberleyCityadopteditsfirstComprehensivePlanandtheCitybegantheprocessofzoningtherealpropertylocatedwithinthecitylimitsinaccordancewiththePlanandWHEREAStheCityonlyzonedpropertyforagriculturalandresidentialusesleavingmuchofthepropertyinthecityunzonedandWHEREASin7anuary2008theCityCouncilidentifiedasoneofitscriticalprioritiestheneedtoproceedwithaCityinitiatedcommercialzoningprojectandcompletethezoningoftherealpropertyinWimberleyandWHEREASinJuly2008theComprehensivePlanwasupdatedtofurtherdirectfuturegrowthoftheCityandWHEREASinSeptemberof2008theCityPlanningandZoningCommissionPZlaunchedtheprocessofdevelopingacitywidezoningmaptofacilitatethepropergrowthanddevelopmentofthecityandWHEREASthePZandtheCiiyCouncilhaveprovidedmembersofthepublictheopportunitytogivetestimonyandpresentwrittenevidenceandWHEREAStheCityCouncilwishestoadoptguidelinesandprovidedirectiontothePZandstaffonhowtocompletethezoningprocessinitiatedintheCityandWHEREAStheCityCouncilfmdsthathavingallpropertyzonedintheCityandrezonedasrequestedisessentialtoestablishingadevelopmentpatternwhichcomplieswiththeComprehensivePlanandthatawaiverofapplicationfeesforalimitedperiodtimeisinthepublicinterestinfurtheraccomplishingthisandothermunicipalgoalsregazdingdevelopmentandregulationoflandusewithintheCityandWHEREAStheCityCouncilfmdsthatthedirectiongivenhereinwillprovidethepublicwithampleopportunitytoprovidefurthercommentandistheminimumnecessarytopromotethepublichealthsafetyandwelfazeNOWTHEREFOREBEITRESOLVEDBYTHECITYCOUNCILOFTHECITYOFWIIVIBERLEYCOUNTYOFHAYSSTATEOFTEXASIFINDINGSOFFACTAlloftheabovepremisesareherebyfoundtobetrueandcorrectlegislativeandfactualfindingsoftheCityofWimberleyandazeherebyapprovedandincorporatedintothebodyofthisResolutionasifcopiedintheirentirety



IIRESOLUTIONTHATthefollowingisthedesireandwishoftheCityCouncilregazdingtheCityinitiatedCitywidezoningprojectandthatCitystaffisherebydirectedtotakethenecessarystepstocomplywiththeCouncilsdirectionandreturntoCouncilforfinalactioninaccordancewiththeCodeofOrdinances1PlanningandZoningCommissionshallrecommendazoningclassificationforallremainingunzonedrealpropertyintheCityofWimberleytoreflectthecurrentuseofthepropertyIfthecurrentlegalusedoesnotconformtotheCitysComprehensivePlanandzoningregulationstheexistinguseshallbeconsideredalegalnonconforminguseandtheleastintenseallowablezoningclassificationshallberecommendedforthesubjectpropertyIfthereisnocurrentlandusetheleastintenseallowablezoningclassificationshallberecommendedThesubjectpropertyownersshallbenotifiedoftherecommendedzoningclassificationfortheirpropertyandbegivenninety90daysfromthedateofnoticetorequestadifferentallowablezoningclassificationiftheysodesirehoweverunderstandingthereisnoguaranteeoftherequestedzoningAttheconclusionoftheninety90dayperiodthePlanningandZoningCommissionshallproceedwiththeprocessofzoningthesubjectpropertiesinaccordancewiththelawandpresentafinalrecommendationtoCityCouncil2PlanningandZoningCommissionshallreviewtheCityscurrentzoningregulationsregazdingtheentrycorridorsRR12FM3237FM2325totheCitytoincludebutnotlimitedtopermittedandconditionalusescreationoramendmentofoverlayandzoningdistrictsanddevelopmentstandardsregardingheightsetbackconstructionmaterialsdesignstandardsparkinglightinglandscapingandsignageandpresentrecommendedchangesifanytoCityCounciltoensuretheregulationsconformwiththecurrentpityofWimberleyComprehensivePlanPASSEDANDAPPROVEDthisdayof2009byaAyesNaysAbstainvoteoftheCityCounciloftheCityofWimberleyTexasCITYOIWIlVIBERLEYByATTESTTomHaleyMayorCaraMcPartlandCitySecretary
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ORDINANCEN02009ANORDINANCEGRANTINGAQUATEXASINCANONEXCLUSIVEFRANCHISETOCONSTRUCTOPERATEANDMAINTAINARETAILWASTEWATERUTILITYSYSTEMWITHINTHERIGHTSOFWAYOFTHECITYOFWIlVIBERLEYFORATERMOFTENYEARSWITHRENEWALPROVISIONSPRESCRIBINGCERTAINRIGHTSDUTIESTERMSANDCONDITIONSPROVIDINGFORAFRANCffiSEFEEBASEDONTHEGROSSRECEHTSRELATEDTOSAIDSYSTEMPROVIDINGFORFORMOFACCEPTANCEANDTERMINATIONCONTAININGMISCELLANEOUSPROVISIONSSEVERABILITYPROPERNOTICEANDMEETINGANDPROVIDINGANEFFECTIVEDATEWHEREASAquaTexasIncGranteeasubsidiaryofAquaAmericaIncoperatesaretailsewersystemlocatedpartiallyinthecorporatelimitsoftheCiiyofWimberleyCitypursuanttoWastewaterCertificateofConvenienceandNecessityNumber20453andwishestocontinuetoprovidesuchserviceswithintheCityofWimberleyandWHEREAStheGranteeisapubliclytradedcorporafionregulatedbystateauthoritieswithappropriatejurisdictionincludingtheTexasCommissiononEnvironmentalQualityTCEQandWHEREAStheCitymayadoptanorderactlaworregulationnotinconsistentwithstatelawthatisnecessaryforthegovernmentinterestwelfareorgoodorderoftheCityandWHEREAStheCiiymayadoptordinancesHilesorpoliceregulationsthatareforthegoodgovernmentpeaceororderoftheCityorforthetradeandcommerceoftheCityandthatarenecessaryorproperforcarryingoutapowergrantedbylawtotheCityandWHEREAStheCityhasexclusivecontroloverthepublicgroundshighwaysstreetsandalleysoftheCitypursuanttotheTexasLocalGovernmentCodeandWHEREASanincorporatedcityortownmaymalceareasonablelawfulchargefortheuseofacitystreetalleyorpublicwaybyapublicutilityinthecourseofitsbusinesspursuanttotheTexasTaxCodeandWHEREAStheCityCouncilbelievesitinthebestinterestoftheCitytooffertheGranteeafranchiseonthetermsandconditionsenumeratedhereinNOWTHEREFOREBEITORDAINEDBYTHCCITYCOUNCILOFTHECITYOFWIMBERLEYTEXASTHATSection1DeSnitions11ForthepurposesofthisOrdinancewhennotinconsistentwiththecontextwordsusedinthepresenttenseincludethefuturetensewordsinthepluralincludethesingulazandwordsinthesingulazincludethepluralandtheuseofanygendershallbeapplicabletoallgenderswheneverCityofWimberleyPage1of12



thesenserequiresThewordsshallandwillaremandatoryandthewordmayispermissiveWordsnotdefinedinthisSection1shallbegiventheircommonandordinarymeaning12ForthepurposesofthisOrdinancethefollowingwordstermsphrasesandtheirderivationsshallhavethemeaninggiveninthisSection12121CityCouncilshallmeanthegoverningbodyoftheCityofWimberley122CitySecretaryshallmeantheCitySecretaryoftheCityofWimberley123ConsumershallmeananypersonororganizationreceivingandusingretailsewerservicefromtheGranteeforhisorherownappliancesorequipmentwhetherornottheretailsewerserviceisbilleddirectlytolumorherortoasecondpartyAsanexampleinthecaseofarentalunitwherethecostofutilitiesispartoftherentthelandlordisaCustomerandthetenantisaConsumer124CustomershallmeananypersonororganizationbilledforretailandsewerservicebytheGranteewhetherusedbyhimorherorbyothers125EffectiveDateshallmean2009whichisthedatethisFranchiseshallbecomeeffective126Emergencyshallmeananoccurrencewitlrapotentialtoendangerpersonalsafetyorhealthorcausesubstantialdamagetopropertythatcallsforimmediateaction127FranchiseshallmeanthisOrdinanceandallrightsandobligationsestablishedhereinorasitmaybeamended128GranteeshallmeanAquaTexasIncorporatedacorporationauthorizedunderTexaslawtotransactbusinessintheStateofTexasitssuccessorsandassigns129GrossReceiptsshallmeanthetotalamountcollectedbytheGranteeforretailsewerserviceprovidedtoConsumersbytheGranteewithinthecorporatelimitsoftheCityGrossReceiptsshallnotincludechargesfortaxesorregulatorychargesonservicesfurnishedbytheGranteehereinthatareimposedduectlyuponanyConsumerorCustomerbytheStatetheCityorothergovernmentalunitandcollectedbytheGranteeonbehalfofthegovernmentalunitsincludingwithoutlimitafionTexasLimitedSalesTaxnorshallitincludeanyamountsrefundedtoCustomersorConsumers1210RightsofWayshallmeantheareaonbeloworaboveallpubliclyowneddedicatedormaintainedstreetsavenueseasementsalleyshighwayssidewalksbridgesandothersimilarmeansofpublicaccessintheCity1211SystemshallmeanthesystemofpipesdistributionandtransmissionlinespumpsandpumpstationsstoragefacilitiesequipmenttreatmentfacilitieslandandotherappurtenancesusedornecessaryfortheprovisionofretailsewerutilityservicetoforCityofWimberleyOrdinanceNo2009Page2of12



ConsumersorCustomersintheCityincludingwithoutlimitationthoseownedorusedbytheGrantee1212TCEQshallmeantheTexasCommissiononEnvironmentalQualityoritssuccessoragency1213UniformROWManagementOrdinanceshallmeanOrdinanceNo2001015titledUniformRightofWayOrdinancepassedandapprovedbytheCityonMay172001andasmaybesubsequentlyamended1214CityshallmeantheCityofWimberleyTexasamunicipalcorporationandapoliticalsubdivisionoftheStateofTexasandanyareaannexedtheretofromtimetotimeForpurposesofthisFranchiseanyannexationshallbecomeeffectivewithinsixty60daysoftheCityswrittennotificationtoGranteeoftheannexationSection2GrantofFranchiseandTerm21ThereisherebygrantedtotheGranteeanonexclusivefranchisetomaintainconstructequipextendreplacerepairalterandotherwiseestablishandoperateintheCityasconstitutedasoftheEffectiveDateorasmayhereafterbeconsttutedworkssystemsplantscollectiondistributionandtransmissionlinestreatmentfacIlitiesandallrelatedfacilitiesincludingthosenowinserviceandincludingallpartsandportionsoftheSystemnecessaryorappropriatetosellcollectconveyorotherwiseconductserveorfurnishtheinhabitantsoftheCityandtotheCityretailsewerserviceandtheGranteeisherebygrantedpassageandrightsofwayinunderalongandacrosstheRightsofWayoftheCityandbeneaththesurfaceofsameandtherighttooccupyanduseinanylawfulwayduringthetermofthisFranchisesaidRightsofWayastheynoworhereaftermayexistforeveryandanysuchserviceuseeffectandlawfulpurposeashereinmenfionedprovidedthatallsuchworkactivityandundertakingsbytheGranteeshallbesubjecttothetermsandprovisionsofthisFranchiseandtheUniformROWManagementOrdinanceNothinghereinshallbeconstruedtorequireorauthorizeGranteetoexceedanyrightsgrantedhereinorbytheTCEQoritssuccessoragency22TheconstructionmaintenanceandoperationoftheSystemandpropertyoftheGranteewithintheCityshallbesubjecttothetermsofthisFranchiseandalotherapplicableordinancesrulesandregulationsadoptedbytheCityincludingthepolicepowersoftheCitytoadoptandenforceordinancesofgeneralapplicabilitynecessarytothehealthsafetyandwelfareofthepublicthatazenototherwiseinconsistentwiththetermsandconditionsofthisFranchise23InexercisingitsoperationsunderthisFranchisetheGranteereservestherighttouseaffiliatedentitiesorthirdpartycontractorsorsubcontractors24TheGranteeshallbeallowedtooperateandmaintainalllinesexistingontheEffectiveDatewithinCityparksgreenbeltsandsimilarpropertyorthenexistingonlandhereinafterdesignatedasaCityparkExceptinanEmergencytheGranteeshallnotundertakeareplacementofsuchlinesorinstallnewlineswithinsaidparksgreenbeltsorsimilazpropertywithouttheCityofWimberleyOrdinanceNo2009Page3of12



permissionoftheCityAdministratorSuchpermissionshallnotbeunreasonablywithheldordelayed25ThetermofthisFranchiseshallbeforaperiodoften10yearsfromtheEffectiveDateunlessterminatedsoonerpursuanttothetermshereinprovidedthatthisFranchiseshallnotbeorbecomeeffectiveunlessacceptedbytheGranteeasstatedhereinTheFranchisemayberenewedinaccordancewithapplicablelaw26TheGranteeshallhavefullauthoritytorepairandreplacepipesandfacilitieswitlvnanyRightsofWayexistingontheeffectivedateofthisOrdinanceandtoexpandandenlargesuchfacilitiesforthepurposeofprovidingforgrowthandexpansionbothwithinandoutsidetheCitysubjecttothetermsofthisFranchiseandtheUniformROWManagementOrdinance27TlusFranchiseisnonexclusiveandtheCityretainstherightandpowertograntanyotherpersonpoliticalsubdivisionfirmorcorporationafranchisetouseitsstreetshighwaysRightsofWaysandCitypazksgreenbeltsorsimilarproperty28GranteeshallbesubjecttoapplicableCityordinancesgoverningrightsofwayconstructionpermitsforconductinglanddisturbingactivitiesinthepublicrightsofwayincludingbutnotlimitedtotheUniformROWManagementOrdinancepriortothecommencementofanyconstructionintheRightsofWaySuchpermitsshallbeissuedonlyincompliancewithapplicableChryordinances29AsBuiltPlansUpontheEffectiveDateoftlvsFranchiseGranteeshallprovidewithoutcosttotheCityahardcopyandelectronicversionoftheexistingSystemlocatedwithintheRightsofWayWithinsixty60daysofcompletionofeachnewpermittedsectionofGranteesfacilitiesGranteeshallsupplytheCitywithacompletesetofasbuiltplansofrecordforthenewpermittedsectioninaformatusedintheordinarycourseofbusinessbutexcludingcustomerspecificproprietaryorconfidentialinformationandasreasonablyprescribedbyCityandasallowedbylawTheCitymayatitsdiscretionacceptanyreasonablealternativetoasbuiltplansofrecordwhichprovidesadequateinformationastothelocationoffacilitiesintheRightsofWaySection3UseofRightsofWay31TheGranteeisherebyauthorizedlicensedandempoweredtodoanyandallthingsnecessaryandpropertobedoneandperformedinexecutingthepowersandutilizingtheprivilegeshereinmentionedandgrantedbythisFranchiseprovidedthesamedonotconflictwithexistingwaterorsewerlineselectricpowerlinestelephonelinescabletelevisionlinesandotherauthorizedinstallationsandprovidedthatallworkdoneinsaidRightsofWaybytheGranteeshallbedonewithreasonablediligencewithoutumeasonableinterferencetothepublicorindividualsandincompliancewithanyapplicableCityordinancesrulesorregulationsregardingtheRightsofWayIntheeventofunreasonableinterferencetothepublicorRightsofWaysuchfaciliflesshallbemovedbyGranteetemporarilyorpermanentlyasdeterminedbytheCityAdministratororhisdesigneeuponreasonablenoticeTheCityshalltakecommerciallyreasonableprecautionstoavoidconflictingwithGranteesfacilitiesinsuchRightsofWayTheCityshallincludeasarequirementinallfranchisesthataregrantedorrenewedaftertheEffectiveDatethatallotherfranchisedentitiesGityofWimberleyOrdinanceNo2009Page4of12



occupyingRightsofWayshallalsotakecommerciallyreasonableprecaufionstoavoidconflictingwiththeGranteesfacilitiesinsuchRightsofWayItisnottheintenfionofeithertheCityortheGranteetocreateanyliabilityrightorclaimforthebenefitofthirdpartiesandthisFranchiseisintendedandshallbeconstruedforthesolebenefitoftheCityandtheGrantee32TheCityreservestherighttolayandpermittobelaidsewercabletelevisionwatertelephoneelectricandotherlinescablesandconduitsandtodoandpermittobedoneanyundergroundoroverheadworkthatmaybenecessaryorproperinacrossalongoverorunderanyRightsofWaysorotherpublicplaceoccupiedbytheGrantee33GranteeshallrestoretheRightsofWayandprovidenotificationofanyrepairsandEmergencyworktotheCityinaccordancewiththeUniformROWManagementOrdinanceSection4ModificationandRelocationofFacilitiesIfduringtheperiodofthisFranchisetheCityforapublicpurposeuseorconveniencereconstructsimprovesorchangesanyRightsofWayincludingbutnotlimitedtochangingthegradeoralignmentoftheRightsofWayoranydistributionortransmissionlineoranyoverheadorundergroundstructurewithinthecorporatelimitsoftheCitysoastoconflictwiththedistributionortransmissionlinestreatmentfacilitiesequipmentandappurtenancesoftheGranteeortheSystemtheGranteeshallremoveorrelocateasnecessaryallofitsdistributionortransmissionlinesequipmentandappurtenancesattheGranteesexpenseDesignatedrepresentativesoftheGranteeandtheCityshalldevelopschedulesforthisworkIfsuchrepresentativescannotagreeontheschedulestheCityafterconsultationwiththeGranteeshallestablishaschedulewhichshallaccommodatetheGranteesstatutoryobligationtoobtainconstructionplanapprovalfromtheTCEQifrequiredpriortocommencinganyworkAdditionallyiftheCitysplansrequiretheGranteetorelocateitsfacilifiestheCitymaytotheextentpossibleidentifyRightsofWaytoaccommodatetheGranteesSystemSection5FranchiseFee51TheRightsofWaytobeusedbytheGranteeintheoperationoftheSystemwithintheboundariesoftheCityassuchboundariesexistasoftheEffectiveDateandashereaftermodifiedfromtimetotimearepublicpropertiesacquiredandmaintainedbytheCityatexpensetoitstaxpayersTheGranteewillreceiveandobtainmaterialbenefitsandoperatingefficienciesfromthisFranchiseandtheGranteesrightstousetheCityRightsofWayWithoutthisFranchisetheGranteewouldberequiredtoinvestinrightofwaycostandacquisitionTheCitywillincursignificantandmaterialcostandexpenseinregulafingadministeringandcarryingoutactionsnecessarytogiveeffecttothisFranchiseandthustheGranteeshallcommencingontheEffectiveDateandcontinuingthroughthetermofthisFranchisepaytotheCityoftheGranteesGrossReceiptscollectedfromCustomersandConsumerswithinthecorporatelimitsoftheCityasafranchisefeeSuchfranchiseFeeshallbebasedonthefollowingpercentagesofthegrossreceiptscollectedfromCustomersandConsumerswithinthecorporatelimitsofthisCityforthetermofthefranchiseagreementandpaidasprovidedhereinasfollowstwopercent2forthefirstthreeyeazsandthreepercent3fortheremainingtermofthefranchiseagreementCityofWimberleyOrdinanceNo009Page5of12



52ThefranchisefeeshallbepayablequazterlytotheCityanddeliveredtotheCitySecretaryorsuccessorinfunctiontogetherwithastatementindicatingthederivationandcalculationofsuchpaymentEachsuchquarterlypaymentshallbedueonthefifteenth15adayofthemonthfollowingtheendofthequarterlyperiodforwhichsaidpaymentisdueandshallbebasedupontheGrossReceiptsduringthatsamecalendaryeazperiodThestatementshallbepresentedintheformofgenerallyacceptedaccountingproceduresAtalltimestheGranteeshallcauseaccuratebooksandrecordsofaccounttobemaintainedasazenecessarytopermittheverificationoftheamountofsuchfranchisefeeForpurposesofverifyingtheamountofsuchfeethebooksandrecordsofaccountoftheGranteeshallatallreasonabletimesbesubjecttoinspectionbytheCityanditsdulyauthorizedrepresentativesTheGranteeshallfileannuallywiththeCitySecretarynolaterthanfour4monthsaftertheendoftheGranteesfiscalyeazastatementofrevenuesattributabletotheoperationsoftheGranteewithintheCity53Ifthefranchisefeepaymentisnotpaidontheduestatespecifiedhereinaninterestchargeshallbeassessedattherateoftenpercent10peryearforeachdaythatthefranchisepaymentislateandpaymentfortheinterestdueshallaccompanythelatefranchisefeepayment54ThefranchisefeeshallbeinlieuofanyandallotherCityimposedrentalsorcompensationorfranchiselicenseprivilegeinstrumentoccupationexciseorrevenuetaxesorfeesandallotherexactionsorchazgesexceptadvalorempropertytaxesspecialassessmentsforlocalimprovementsCiiysalestaxandsuchotherchazgesforutilityservicesimposeduniformlyuponpersonsfirmsorcorporationsthenengagedinbusinesswithintheCityorpermitsuponorrelatingtothebusinessrevenuefranchisecollectionlinesinstallationsandsystemsfixturesandotherfacilitiesoftheGranteeandallotherproperlyoftheGranteeanditsactivitiesoranypartthereofintheCitywhichrelatetotheoperationsoftheSystem55NoacceptanceofanyfranchisefeeshallbeconstruedasanaccordandsatisfactionthattheamountpaidisinfactthecorrectamountnorshallsuchacceptanceofanypaymentbeconstruedasareleaseofanyclaimthattheCitymayhaveforfurtheradditionalsumspayableunderthisOrdinanceAllamountspaidshallbesubjecttoauditandrecomputationbytheCity56Theperiodofrecomputationforrecoveryofanyfranclsefeepayablehereundershallbefive5yearsfromthedateonwhichpaymentisduefromGranteeSection6TerminationofFranchise61EitherpartyprovidedsuchpartyisnottheninmaterialbreachofThisFranchisemayterminatethisFranchiseuponamaterialbreachthereofbytheotherpaztytheBreachingPartybygivingnotlessthanfortyfive45dayspriorwrittennoticeofsuchterminationcontainingreasonabledetailofthematerialbreachtotheBreachingPartyprovidedhoweverintheeventthattheBreachingPaztyshallhavecuredthespecifiedmaterialbreachwithintheabovereferencedfortyfive45daynoticeperiodorifthematerialbreachisofatypewhichisnotreasonablycapableofbeingcuredwithinsuchaperiodandtheBreachingPartyhasthencommencedactiontocuresuchbreachtheabovereferencednoticeshallbeofnofurtherforceoreffectCityofWintberleyOrdinanceNo2009Page6of12



62TheGranteemayterminatethisFranchiseatanytimeuponwrittennoticetotheCityintheeventtheGranteeisthennolongerprovidingservicetoCustomersorConsumerswithinthecorporatelimitsoftheCity63IntheeventthisFranchiseisterminatedeasementsandrealpropertypurchasedandacquiredbytheGranteeandheldinthenameoftheGranteeshallbeandremainthepropertyoftheGranteeaccordingtothetermsconditionsandlimitationsoftheinstrumentsconveyingsuchpropertyandinterestinpropertytotheGrantee64TheCityretainstherighttoternnatethisFranchiseuponwrittennotificationtotheGranteewheneverinitsjudgmentrevocationisnecessarytosecureefficiencyofpublicserviceatreasonableratesortoassurethatthepropertyismaintainedingoodorderthroughoutthelifeofthegranttheGranteepracticesanyfraudupontheCityortheGranteebecomesinsolventunableorunwillingtopayitsdebtsoritisadjudgedbankruptorareceiverisappointedtoit65UponterminationofthisFranchiseforwhateverreasontheGranteeshalluponrequestoftheCityattheGranteessoleexpenseremoveanyorallofffieSystemfromtheRightsofWayandrestoretheRightsofWaytoitsoriginalconditionorbetterSection7SeverabilityIfanysectionpazagraphsubdivisionclausepartorprovisionhereofshallbeadjudgedinvalidillegalorunconstitutionalthesameshallnotaffectthevalidityhereofasawholeoranypaztorprovisionotherthanthepartorpartsheldinvalidorunconstitutionalSection8CaptionsandHeadingsTheuseofcaptionsorheadingsforthevarioussectionsofdisFranchiseareforconvenienceofpartiesonlyanddonotreflecttheintentofthepartiesTheruleofinterpretationtoresolveambiguitiesinacontractagainstthepartydraftingsuchcontractshallnotapplytothisFranchiseSection9OpenMeetingsItisherebyofficiallyfoundanddeterminedthatthemeetingatwhichthisOrdinancewaspassedwasopentothepublicandpublicnoticeofthetimeplaceandpurposeofsaidmeetingwasgivenasrequiredbytheOpenMeetingsActChapter551TexasGovernmentCodeSection10PublicationThefullcaptionofthisOrdinanceshallbepublishedone1timeinaweeklynewspaperpublishedwithinoringeneralcirculationwithintheCityandtheexpenseofsuchpublicationshallbebornebytheCityThisOrdinanceshalltakeeffectonlyuponitsacceptancebytheGranteewithinthetimeandmannerhereinaboveprovidedandpublicationasmayberequiredbygoverninglawIntheeventthisFranchiseisnotacceptedbytheGranteethisOrdinanceshallexpireandbeandbecomenullandvoidatmidnightonthethirtieth30thdayafterdatehereofCityofWiniberleyOrdinanceNo009Page7of12



Section11EndorsementsandRecordsTheCitySecretaryisherebyauthorizedanddirectedtomakeappropriateendorsementsforthepublicrecordsandconvenienceofthecitizensoverherofficialhandandthesealoftheCityandontheformprovidedattheconclusionofthisFranchiseofthedateuponwhichthisOrdinanceisfinallypassedandadoptedbytheCityCouncilthedateuponwhichthecaptionornoticeofthisOrdinanceispublishedinthelocalnewspaperthedateuponwhichtlvsOrdinanceshallexpireifnotfirstacceptedbytheGranteeandiftheGranteeshallacceptthisFranchisethedateofsuchacceptancebytheGranteeSection12EntireAgreementAmendmentsTlvsFranchisecontainstheentireagreementbetweenthepartieswithrespecttothesubjectmatterhereinandallpriornegotiationsandagreementsazemergedhereinandherebysupersededThisFranchsemaynotbeamendedorrevisedexceptuponagreementofbothpartieswhichagreementshallbeinwritingsignedbythepartiesafterapprovalandformalactionoftheCitySection13NoWaiver131ThefailureoftheCityortheGranteeupononeormoreoccasionstoexercisearightortorequirecomplianceorperformanceunderthisFranchiseoranyotherapplicablelawshallnotbedeemedtoconstituteawaiverofsuchrightorawaiverorcomplianceorperformanceunlesssuchrighthasbeenspecificallywaivedinwriting132WaiverofaparticularbreachofthisFranchiseshallnotbeconstruedasawaiverofanyotherbreachNoprovisionofthisFranchiseshalloperateasawaiverbytheCityortheGranteeofanyrightguazanteedbythefederalorstateconstitutionsorotherapplicablelawSection14AssignmentTransferSaleorConveyancebyGrantee141TheGranteeshallnotassignortransfertlusFranchiseoranyofitsrightsandprivilegesgrantedhereundertoanypersonwithoutthepriorwrittenconsentoftheCityexpressedbyOrdinance142SubjecttotheprovisionsinSecton151thisFranchiseshallbebindinguponandinuretothebenefitoftheCityandtheGranteeandtheirrespectivesuccessorsandpermittedassignsandnothingexpressormentionedinthisFranchiseisintendedorshallbeconstruedtogiveanyotherpersonanylegalorequitablerightremedyorclaimunderorinrespectofthisFranchiseoranyprovisionsofthisFranchiseandconditionsandprovisionshereofbeingintendedtobeandbeingforthesoleandexclusivebenefitofsuchpersonsandforthebenefitofnootherpersonSection15NoticesCityofWimberleyOrdinanceNo2009Page8of12



151Anynoticerequestinstructionorotherdocumentdeemedbyanypartyhereundertobenecessaryordesirabletobegiventoanyotherpartyshallbedeemeddeliveredthree3daysafterdepositintheUSmailifsuchwrittennotificationissentbyregisteredmailorcertifiedmailpostageprepaidwithreturnreceiptrequestedcorrectlyaddressedasfollowsIftoCityCityAdministratorCityofWimberley12111RR12POBox2027WimberleyTexas78676IftoGranteeAquaTexasInc1421WellsBranchPazkwaySte105PflugervilleTexas78660ortothelastaddressfornoticewhichthesendingpartyhasforthereceivingpaztyatthetimeofmailingEitherpartymaychangeitsaddressfornoticedesignatingthenewaddressinawrittennoticeservedupontheotherpartyinthemannerprovidedhereinNoticesorotherinformationdeliveredinanyothermannerwillbedeemeddeliveredifandwhenactuallyreceivedSection16ForceMajeureEachpartyshallbeexcusedforfailuresanddelaysinperformanceofitsrespectiveobligationsunderthisFranchiseduetoanycausebeyondthecontrolandwithoutthefaultofsuchpaztyincludingwithoutlimitationanyactofGodwazriotorinsurrectionlaworregulationstrikefloodfireexplosionorinabilityduetoanyoftheaforementionedcausestoobtainnecessarylabormaterialsorfacilitiesThisprovisionshallnothoweverreleasesuchpartyfromusingitsbesteffortstoavoidorremovesuchcauseandsuchpaztyshallcontinueperformancehereunderwiththeutmostdispatchwheneversuchcausesazeremovedUponclaiminganysuchexcuseordelayfornonperformancesuchpartyshallgivepromptwrittennoticethereoftotheotherpartyprovidedthatfailuretogivesuchnoticeshallnotinanywaylimittheoperationofthisprovisionSection17FindingsAlloftheWhereasclausesareherebyfoundtobetrueandcorrectlegislativeandfactualfindingsoftheCityofWimberleyandazeherebyapprovedandincorporatedintothebodyofthisOrdinanceasifcopiedintheirentiretySection18InsuranceandBond181TheGranteeshallmaintainthroughoutthetermoftheFranchiseandthereafterforaperiodofnotlessthantwelve12monthsgeneralliabilityinsurancewithlimitsnotlessthanaOneMillionandNo100Dollars1000000primaryandbOneMillionandNo100Dollazs1000000umbrellaorothersecuritiesasacceptabletotheCityAdministratororhisdesigneeInsurancepoliciesandcertificatesmustbeissuedfromaninsurancecompanylicensedtodobusinessintheStateofTexasandacceptabletotheCityinsuringCityofWint6erleyOrdinanceNo2009Page9of12
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