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Mr Garza presented information on new Hays County development regulations including
effective date purpose terms consolidation of departrnents and codification of numerous

ordinances into one comprehensive document Highlights included development of a consolidated
set of definitions increased public participationadvance notification tar status verification
updated minimum lot size requirements priority groundwater management areas adoption of

expiration dates for dormant projects and parkland dedication provisions

Additional requirements were outlined for wellswater availability sizing for rainwater collection

systems coordination with applicable groundwater conservation districts addition of urbanized
local roadway category to roadway standards building line setbacks water quality runoff

ratevolume and erosionsedimentation control Under the new regulations no homeowner
maintenance ofonsite sewage facilities OSSFs would be allowed pending Texas Commission on

Enviromnental Quality TCEQ review and approval Also updated were provisions relating to

separation distances prohibition of conunercial OSSF spray dispersal recertification
grandfatlrering of systems and conservation development

3 City Administrator Report

Status report on the search for a City Marshal

City Administrator Ferguson reported approximately twenty applications have been received in

response to the Cityspublished notice

Status report on the operation and development ofBkre Hole Regional Park

City Administrator Ferguson reported on the early closing of the Park due to low water levels and

season closeout statistics for attendancerevenue with a complete report to be presented to Council
at a later date He reported on last weeks productive meeting of the Blue Hole Development Task

Force and the recent reception held for project consultants

Status report on activities of the Wimberley Municipal Court

City Administrator Ferguson reported that the Courts first scheduled jury trial did not occur due to

the entry of a guilty plea by the defendants legal counsel

Status report on activities of the City Marshal

City Administrator Ferguson reported on upcoming National Niglrt Otrt activities scheduled for

Tuesday October 6 009 to be held in the Wimberley Square

4 Public Hearing and Possible Action
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Mayor Haley reminded that this agenda item deals with zoning of the subject property not the issue
of alcohol sales

Attorney representing Michael Dickey Toe Malone requested that conditional use perniit CLIP
ternrs be included in the zoning ordinance

Brent Pulley spoke of the requested C1 zoning as appropriate for the subject property and expressed
concern with incorporating CUP conditions into the zoning ordinance which he stated is
inconsistent with zoning actions for similar properties

Discussion addressed reasoning for prior inclusion of CUP conditions into the zoning ordinance
uses of surrounding properties permitted Cl uses history of the subject propertys uses and
associated complaints additional conditions imposed on commercial properties abutting residential

areas neighborhood opposition Planning and Zoning Conunissions consideration and careful
consideration of property rights Discussion acknowledged that under Cityinitiated zoning the

subject property would have been slated for C1 zoning designation

Councilmember Appleman moved to approve the item as presented Cormcihnember White
seconded Mayor Haley called for a vote as follows Coumcilmember Flocke aye Councilmember

Appleman aye Councilmember Thurber aye Councilmember Wlute aye Motion carried on a

vote of40 Mayor Protem Roccaforte recused

C Hold a public bearing and consider approval of an ordinance approving an application for a

conditional use permit submitted byIate Brune Tilton to permit an eating establishment

sitdown including the sale of beer wine and alcohol for onpremise consumption on an

approximately 1367 acre tract located at 600 FM 2325 Wimberley Hays County Texas
zoned Commercial Low Impact C1 and imposing certain conditions and providing for

findings of fact amendment of the zoning district map repealer severability effective date
proper notice and meeting and providing for certain conditions Kate Brzme Tilton
Applicant item continuedfrons August 2Q 2009 City Council nreetirrg

Clarification was provided to Councilmember Thurber on this continued items posting as a public
hearing It was recognized that public comments will be allowed

General managerinresidence Paul Tilton spoke in favor of the CLIP based on the applicants goals
and vision to operate a family restaurant in full compliance with all City and State regulations and
felt that further restrictions would be unfair

Rene Boschert repeated her concerns over childrens safety due to the subject propertys location on

a major school corridor As a school ownerdirector Mrs Boschert expressed concern relating to

unsafe traffic conditions should alcohol be served during school hours She noted Katherine Anne

Porter Schools KAPS aftercare programs and cautioned against approving alcohol sales for

properties within school zones during school hours Councilmember Flocke stated that people tend
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to drink less when buying individual drinks as opposed to current BYOB conditions which
allows beer and wine to be consumed onpremise without Texas Alcoholic Beverage Code TABC
regulation Mrs Boschert stated that she did not feel that the BYOB system currently in place
was a safe alternative and was not awaze of its existence

Dazenda Mallard felt that it is ridiculous to allow alcohol sales across fromIAIS and questioned
Councils consideration of the waiver request for the tluee hundred 300 foot distance requirement
She stated that waivers are routinely granted and felt that Planning and Zoning summarily dismissed
alcohol issues based on prior precedentsetting alcoholrelated zoning actions specifically the
Dianiond Shamrock service stationconvenience store location Mrs Mallazd stated that WISD
does not oppose alcohol sales because it seeks property tax revenues for funding She compazed
Diamond Shamrocks operations to the subject propertysproposed use location and proximity to

existing and future school sites She expressed concern with ICAPS students crossing the street to

buy alcohol at the subject property

In response to Mrs Mallard Planning and Zoning Conmiissioner Jean Ross clarified that the
Commission did not summarily dismiss alcohol issues and that discussion with legal counsel
established that prior Diamond Shamrock zoning actions did not set precedent for future Planning
and Zoning decisions which are determined on acasespecific basis

Planning and Zoning Commissioner Lila McCall felt that the Tiltons right to make a living must be

protected and stated that the proposed restaurant will generate sales tax revenue Slre noted that
KAPS receives funding from the Lions Club which plans to apply for a permit to sell beer and wine
at Market Days Commissioner McCall pointed out that a similaz conditional use permit was

approved for Mimas Kitchen at 701 FM 2325 with no opposition She felt adequate safeguazds are

present via TABC regulations of alcohol sales Due to new expressed opposition Commissioner
McCall stated that this matter should have been referred back to Planning and Zoning for further
consideration and closed her remarks by asking for Councils approval

Michael Dickeys attorney Toe Malone spoke of common ground shared by the applicants and

neighboring property owners including agreement on closing time music confined to the existing
structure on Friday nights only and eightfoot solid fencing He felt that discussions with the

applicant and her attomey Brent Pulley have been productive and yielded successful compromises

Despite these compromises Brent Pulley felt that opposition will continue in some form no matter

how much the Tiltons concede He noted that Mimas Kitchen was recently approved for beerwine
sales with no opposition and that other restaurants in immediate proximity to the subject property
already allow alcohol under the BYOB system He fet that having a restaurant under TABC
control is preferable to the BYOB policy and stated that some commonsense flexibility exists
regarding the tluee hundred 300 foot distance requirement Mr Pulley asked that Council approve
the CUP and assured that all alcohol regulations will be strictly adhered to

KAPS Board President Rocky Boschert stated that safety should be considered first and suggested
that the proposed restaurant only serve alcohol after 600 pm on WednesdaysThursdays and only
after400 pm on Fridays Mr Boschert noted that KAPS is not within three hundred 300 feet of
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Mimas Kitchen and therefore unable to exert any opposition to its CUP approval IIe offered a

hypothetical situation that he felt would draw WISD opposition and summarized his position that

allowing alcohol to be sold and consumed within three hundred 300 feet of KAPS would be a

safety hazard He pointed out that there are no sidewalks for pedestrians on FM 2325 Mr
Boschert closed by asking Council to make ifs decision as if its members had schoolaged children
and strongly reconmiended denial of the CUP application

Darenda Mallard stated that discussions occurred between attorneys Joe Malone and Brent Pulley
without involving her or most other neighboring property owners MayorIIaley clarified that the

City does not control outside meetings and is not responsible for notiFcation for such outside

meetings

Mayor Haley opened Council discussion Councilmember Flocke favored approval of the CUP
with conditions as recommended by the Planning and Zoning Commission After some discussion
of preexisting nonconforming status Councilmember Appleman cautioned against arbitrary
restrictions and stressed the importance of fairness in application of regulations Councilmember
Thurber commended the parties for compromising on issues and asked for clarification on the effect
of denying the tluee hundred 300 foot distance requirement waiver on the CUP should it be

approved Clarification was also provided to Councilmember Thurber on the subject propertys
existing sign which is considered preexistingnonconforming as long as the sign is not modified

other than text changes to the existing sign

Councilmember White stated acceptance of all agreedupon changes wifli the exception of the
restriction of the music venue to one night only City Administrator Ferguson clarified language
related to operating hours noting that the applicants wish to cease all restaurant operations by
midnight with the last patrons to be seated between approximately 1030pm to 1100pm and all

employees out by midnight

Councilmember Flocke agreed with Councilmember White and moved to approve the item with the

following conditions music shall end no later than 1100 pm with all restaurant operations to

cease no later than midnight and fencing shall be eight 8 feet in height Councilmember White
seconded

Based on the agreement reached by Mr Malone and Mr Pulley Councilmember Thurber felt that
music should be restricted to only one night per week Discussion addressed limitation of the music
venue the CUP process in general Councils consideration of Planning and Zonings
recommendations and agreements made between certain property owners and the applicant

Darenda Mallard expressed an objection for not being allowed to speak outside of the time already
allowed for public comment

Should Council approve restriction of music to one night only Councilmember White questioned
the process for the applicant to request future expansion of the music venue Discussion established
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Discussion addressed CUPS and waivers in general revocation of CUPS complaintenforcement
process lack of TABC oversight under the BYOB system recognition oftrafficpedestrian safety
the public hearing process the primary purpose of the business as a restaurant rather than baz and

TABC enforcement

Councilmember Appleman moved to approve the item as presented in accordance with the

following findings Council may waive the distance requirements if Council finds that enforcement
of the distance provision

is not in the best interest of the public
constitutes waste or the inefficient use of land or other resources

creates an undue hardship on i applicant
does not serve its intended purpose
is not effective or necessary
for any other reason the Council after consideration of the health safety and welfare of the

public and the equities of the situation determines in the best interest of the community

Councilmember Floclce seconded Mayor IIaley called for a vote as follows Councilmember

Wlite aye Councilmember Thurber nay Councilmember Appleman aye Councilmember Floclce
aye Motion carried on a vote of31

Mayor Haley called atenminute recess at 830pm Mayor Haley reconvened at 840pm

E Hold a public hearing on the Proposed City of Wimberley Fiscal Year 2010 Budget City
Adminishator

Mayor Protem Roccaforte rejoined the meeting at this time

Mayor Haley opened the public hearing

Clint Franlcmann spoke against expenditures related to the City Mazshal and felt that replacing the

outgoing City Marshal should be postponed Mr Frankmann stated that Hays County provides
adequate law enforcement staffing for the City and reminded that citizens pay Hays County taxes
He stated the City Marshals services are unwarranted redundant and superfluous with funds
better utilized for items such as road repair and maintenance He cited specific roads in need of

repair Mr Frankmann stated that the largest employers in Wimberley do not provide fully funded
health insurance for employees and felt that it is not prudent for the City to do so Mr Frankmann

questioned the statutory need for a city limits survey and asked what purposes would be served by
having such a survey completed He implored Planning and Zoning to revisit the Citys slope
requirements and considered such restrictions as infringement on property rights

David Prasiflca spoke of the original incorporation mandates to control development and street

improvements He felt that City government has gone faz outside of its original purpose by
spending in many other azeas Mr Prasiflca stated that the Citys biggest priority should be street
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maintenance and cited specific problem areas He estimated savings over ten years that could be
realized by discontinuing the City Marshals position and relying on Hays County for law
enforcement for as long as the City is allowed to do so

Mayor Haley closed the public bearing No action was taken on this item

5 Discussion and Possible Action

A Discuss and consider issues relating to the development of the Fiscal Year 2010 Operating
Budget for the City of Wimberley City Adnainishntor

Discussion addressed

City Marshals salary
Information on employee health insurance cost estimates compulsory participation and

survey of employees to determine desire for health benefits

Effectiveness of City Marshal in addressing citizen complaints regarding speeding in

specific areas

Possible postponement of city limits survey in order to add road improvement funding
Requiring employees to share costs for health insurance

Need for large capital outlay expenditures for streets with limited revenue sources

Costsbenefits of City Marshals position and associated expenditures
Budget areas to cut in order to fund street improvements such as Municipal Court and
records management

Ways to reduce costs for the city limits survey and need to utilize a certified surveyor at

least in a supervisory capacity
Use of Wimberley Community Center for meetings in order to reduce rent at City Halls
current space
Prioritization of road improvement projects by City staff and Transportation Advisory Board

TAB
Personal responsibility of individuals to provide their own health care

Need to postpone action on the outgoing City Marshals replacement

Mayor Haley noted street improvement priorities recommended by TAB and asked for comments

from legal counsel relating to the Citys obligation to complete a survey of its boundaries

City Attorney Crosby stated that legal challenges may be raised such as issues related to

votingresidency status and annexation The primazy issue is that the City has not been in

compliance with State law since incorporation

Mayor Haley felt strongly that the survey needs to be completed and that the fund balance needs to

be preserved IIe suggested budgeting 50000 and taking 50000 out of fiord balance in order to

pay for the costs of a city limits survey
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City Administrator

From Brent H Pulley bhpulley@yahoocom

Sent Thursday September 03 2009 1233 PM

To Don Ferguson Joe Malone

Cc summit@swrinccom mgdickey@austinrrcom

Subject Re MEMO RE Zoning Change ZA09018 and CUP09008

Don

The Tiltons agree to the revised conditions as stated in Mr Malones memo However we would prefer
that this property be granted the same C1 Zoning that ffie adjoining properties will have without these

conditions We would prefer that the conditions apply to the CUP

Nonetlreless we understand that this is the councils decision and will will of course abide by their

decision

Brent II Pulley
Attorney Counselor at Law

26 Woodcreek Dr

Wimberley TX 78676

Ph 512 8477360

THIS COMMUNICATION IS INTENDED ONLY FOR THE RECIPIENT NAMED ABOVE It is a

confidential communication and may be privileged by law Any inadvertent accidental or intentional

access to or use of the contents of this Transmission by any person other than an intended recipient is

unlawful and strictly prohibited

On Thu9309 Joe Malone yoe@stevensiralonelmacom wrote

From Toe Malone joe@stevensmalonelawcom
Subject MEMO RE Zoning ChangeZA09018 and CUP09008

To Don Ferguson dferguson@anvilcomcom
Cc bhpulley@yahoocomsununit@swrinccommgdickey@austinrrcom
Date Thursday September 3 2009 1033 AM

Don

Attached please find a memo related to the abovereferenced zoning change and CUP Please let me

know if you have any questions or concerns

Thanks

Joe

Joseph J Malone

Stevens Malone LLP

932009


